
FINAL STATEMENT OF REASONS 

PROPOSED AMENDMENTS TO REGULATION SECTION 25136-2, RELATING TO SALES OTHER 
THAN SALES OF TANGIBLE PERSONAL PROPERTY 

UPDATE OF INITIAL STATEMENT OF REASONS 

The Notice of Proposed Rulemaking was mailed and published in the California Notice 
Register on September 13, 2024, as required by Government Code section 11346.4. 
Twenty-four (24) comments were received during the period the proposed regulatory text 
was available to the public during the written comment period from September 13, 2024 
through October 31, 2024, including comments to request a public hearing. These 
comments are summarized and addressed below. After considering the comments received 
by the close of the written comment period, the proposed regulatory text was revised and 
noticed to the public in a 15-day Notice of Modifications to Text and Notice of Public 
Hearing, on January 6, 2025, as detailed below. The public hearing was held on January 30, 
2025. Eighteen (18) comments were received at the hearing and during the period the 
proposed regulatory text was available to the public during the written comment period from 
January 6, 2025 through February 5, 2025. These comments are summarized and 
addressed below. After considering the comments received by the close of the first modified 
text written comment period, the proposed regulatory text was revised again and was 
published with a 15-day Second Notice of Modifications to Text on May 20, 2025. One (1) 
comment was received during the period the proposed regulatory text was available to the 
public during the second modified text notice period from May 20, 2025 to June 5, 2025. 
Following the close of the second modified text written comment period, five nonsubstantive 
edits were made to the proposed regulatory text to correct minor grammatical and 
formatting errors and are detailed below. 

COMMENTS RECEIVED AFTER NOTICE OF PROPOSED RULEMAKING DURING WRITTEN 

COMMENT PERIOD SEPTEMBER 13, 2024 THROUGH OCTOBER 31, 2024 

Comment 1: A commenter asked to confirm that the proposed language does not allow an 
election to apply the rules to previous tax years. 

Reject: FTB responded to the commenter confirming that there is no election to apply the 
rules to previous tax years. No textual edits were made in response to this comment. 

Comment 2: Multiple commenters stated Example 3 in subsection (c)(3) should be removed 
from the proposed regulation text. 

Accept: Example 3 in subsection (c)(3) was removed. Example 3 was inadvertently included 

in the proposed text, but should have been removed in accordance with the reasons 

provided in the Initial Statement of Reasons. 

Comment 3: A commenter requested a copy of proposed regulation text. 
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Reject: FTB responded to the commenter providing the requested regulation text. No textual 
edits were made in response to this comment. 

Comment 4: Multiple commenters asked whether there will be an Interested Parties Meeting 
or a public hearing on the proposed changes to the regulation and whether the public 
hearing information will be provided on the FTB website. 

Reject: FTB responded to the commenters by providing them with updates on the hearing. 
FTB held a public hearing on January 30, 2025 in accordance with Gov. Code section 
11346.8. Notice of public hearing was updated on FTB's website once the hearing was 
scheduled and each commenter was separately provided notice of the public hearing. No 
textual edits were made in response to this comment. 

Comment 5: Multiple commenters requested an extension on the comment period for the 
proposed regulation. 

Reject: These comments were rejected because FTB did not extend the original 45-day 

comment period. FTB provided an opportunity for the public to provide input at the public 

hearing and provided additional comment periods with each notice of modified text. 

Comment 6: Several commenters made requests for a public hearing. 

Reject: FTB noticed and held a public hearing on January 30, 2025 in accordance with Gov. 
Code section 11346.8. No textual edits were made in response to this comment. 

Comment 7: A commenter stated that in some instances, application of the proposed 

amendments to Regulation 25136-2 could violate the Constitution by including business 

that did not purposely avail themselves of the California market, but had sufficient sales 

assigned under 25136-2 to satisfy factor-presence, or where the results do not fairly 

represent the extent of business activities in California. 

Reject: The proposed amendments are mostly clarifying and do not violate the Constitution. 
No textual edits were made in response to this comment. 

Comment 8: A commenter suggested replacing the word "customer" with "purchaser" 
throughout the proposed regulation to be consistent with the statute. 

Reject: The use of the word "customer" is not inconsistent with the statute. Other than where 
specifically prescribed, the terms "customer" and "purchaser" are used interchangeably 
throughout the proposed regulation to promote readability and appropriate use of grammar 
and sentence structure. No textual edits were made in response to this comment. 

Comment 9: A commenter suggested retaining the billing address assignment rule for 
services to individuals at Regulation 25136-2(c)(1), and to use the billing address rule more 
liberally throughout the proposed regulation. 



Page:3 

Reject: The rules were simplified into one set of rules for individuals and businesses in the 
proposed regulation in order to accurately assign receipts based on where the purchaser of 
the service received the benefit of the service. No textual edits were made in response to 
this comment. 

Comment 10: A commenter stated that other professional service providers described in 
North American Industry Classification System (NAICS) 54 should be able to use the 
professional services rule in the proposed regulation at subsection (c)(3). 

Reject: The proposed definition of "professional services" was intended to be limited to the 

specific service providers that have been identified as having significant numbers of 

customers, which was based on industry input and FTB staff's observation. No textual edits 

were made in response to this comment. 

Comment 11: A commenter stated that requiring 250 customers under the proposed 
regulation at subsection (c)(3) is arbitrary and excludes small businesses that need the 
simplicity of a billing address method. 

Reject: Requiring 250 customers is a reasonable standard which balances making the rule 

administrable for taxpayers with large customer bases with assigning the sales accurately 

based on the location where the benefit of the is received. No textual edits were made in 

response to this comment. 

Comment 12: A commenter stated that there is no guidance on how to determine if a 
service "predominately relates" to tangible personal property, intangible property, or an 
individual under the proposed regulation at subsection (c)(1)(A)1. 

Reject: The phrase "predominantly relates" appears to be clear and administrable in most 
instances, with many of the examples in proposed regulation at subsection (c)(1)(G) helping 
to illustrate the rule. No textual edits were made in response to this comment. 

Comment 13: A commenter stated the proposed regulation at subsection (d)(1)(A) change 
from "is used in this state at the time of the sale" to "will be used by the purchaser" fails to 
reflect the statute and imposes difficult standards upon taxpayers to know how unrelated 
purchasers will use the property at an unspecified time in the future. The commenter 
suggests retaining original language or further guidance on determining where a purchaser 
will use the property in the future, and for how long a taxpayer must monitor the purchaser's 
use of the property. 

Reject: The language in proposed regulation at subsection (d)(1)(A) clarifies that the relevant 
consideration in determining the location of the use of the intangible property is to look to 
the use by the purchaser. The current regulation's reference to "the use of the intangible 
property by the purchaser" is now reflected in the first sentence of the proposed regulation 
to clearly show that the use is by the purchaser. The change from "is used" to "will be used 
by the purchaser" was made to be more grammatically correct and to clearly reflect that for 
subsection (d)(1)(A) to apply, you look to the contract, or taxpayer's books and records, at 
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the time of the sale to determine the use by the purchaser for the year at issue. No textual 
edits were made in response to this comment. 

Comment 14: Several commenters stated that the applicability date should be changed to 

January 1, 2025 or January 1, 2026. 

Accept: In response to the comments by interested parties received during the written 

comment period and at the public hearing requesting a prospective applicability date, the 
proposed regulation was modified to reflect an applicability date of January 1, 2025. 

Comment 15: A commenter stated that all taxpayers should be permitted to apply the 
proposed regulation retroactively to all open years since it presumably reflects the statutory 
purpose of market-based sourcing better than the existing regulation. 

Reject: The proposed regulation's clarifying changes are prospective only unless specifically 
stated to have retroactive effect. Making the proposed regulation changes prospective only 
was based on interested party input. No textual edits were made in response to this 
comment. 

Comment 16: A commenter stated that staff should re-request permission of the Board 

before proceeding any further with the proposed regulation. Since the Board approved the 
formal regulatory process in 2021, FTB issued Legal Ruling 2022-01 which revoked Chief 
Counsel Rulings 2015-03 and 2017-01 and was not considered by the Board. 

Reject: A legal ruling that revokes a chief counsel ruling does not require the Board's re­
review of the proposed regulation because the current language is substantially similar to 
the language approved by the Board in 2021. No textual edits were made in response to this 
comment. 

Comment 17: A commenter stated that the definition of "professional services" in the 

proposed regulation at subsection (c)(3) should be expanded to use inclusive rather than 
exclusive language which includes "other similar services" to investment advisory services 
and services related to the underwriting of debt or equity securities. 

Reject: The proposed definition of "professional services" was intended to be limited to the 

specific service providers that have been identified as having significant numbers of 

customers, which was based on industry input and FTB staff's observation. No textual edits 

were made in response to this comment. 

Comment 18: A commenter asked to confirm whether to source an independent 
contractor's 1099 income from a California company to the location of the customer (the 

California company) under the current regulation and whether the proposed regulation 

would change this to look through to the location of the customer's customer. 

Reject: A determination of where a specific customer received the benefit of the service is a 

fact intensive inquiry that cannot be answered based on the limited facts provided in this 
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comment. FTB believes the rules are clear and provide sufficient guidance to apply the rule 

in such circumstances. No textual edits were made in response to this comment. 

Comment 19: A commenter stated that the proposed regulation at subsection (c)(2) should 
include an assignment rule for large volume asset management services whereby taxpayers 

with more than 100 investors and beneficial owners should be permitted on an elective 
basis to assign gross receipts from such services in accordance with default rule under 

proposed regulation at subsection (c)(1). 

Reject: The proposed regulation's sourcing rule for asset managers was suggested through 

industry input and FTB staff's observations. After discussions with industry, including 

through many Interested Parties Meetings during the regulatory process, this rule most 

accurately determines the location where the benefit of the asset management services is 

received. No textual edits were made in response to this comment. 

Comment 20: A commenter stated the proposed regulation at subsection (c)(2) should 
permit taxpayers to use direct tracing of asset management receipts in addition to the 
average value of interest method ("AVI"). The commenter states that in a number of fact 
patterns, the AVI method does not accurately reflect the economic realities of the market 
standard asset management services arrangements and imposes undue burdens on the 
taxpayer. 

Reject: Based on industry input received throughout the regulatory process and FTB staff's 
observations, the asset management rule was drafted in this manner because using AVI to 
determine the location of the receipt of the benefit of the service appears to be 
administrable in most cases. The concerns highlighted in this comment relate to potential 
imprecision in the proposed regulation. While the proposed regulation strives to be precise, 
apportionment and assignment rules are generally a rough approximation, which must also 
remain administrable. No textual edits were made in response to this comment. 

Comment 21: A commenter suggested adopting a flexible rule under which a taxpayer may 

elect to assign receipts to the domicile of either the aggregator or the beneficial owners of 

the aggregator's assets if the taxpayer can substantiate the location of domiciles of those 

beneficial owners. 

Reject: The proposed regulation's sourcing rule for asset managers was suggested through 

industry input and FTB staff's observations. After discussions with the industry, including 
through many Interested Parties Meetings during the regulatory process, using the asset's 
investors or beneficial owners in this state to determine the location of the receipt of the 

benefit of the service strikes the balance of administrability and accuracy in sourcing these 
receipts. The concerns highlighted in this comment relate to potential imprecision in the 
proposed regulation. While the proposed regulation strives to be precise, apportionment and 
assignment rules are generally a rough approximation, which must also remain 
administrable and simple. No textual edits were made in response to this comment. 

Comment 22: A commenter stated that the definition of "beneficial owner" excludes feeder 
funds and other entities to the extent these entities meet the definitional requirement of 
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having independent decision-making power to invest their assets set forth in proposed 
regulation subsection (b)(2). The commenter stated that exclusion of feeder funds from the 

definition creates additional complexities in the context of feeder funds organized in certain 
foreign jurisdictions and treated as corporations for U.S. federal income tax purposes. 

Reject: The proposed regulation's definition of "beneficial owner" was suggested through 

industry input and FTB staff's observations. After discussions with the industry, including 

through many Interested Parties Meetings during the regulatory process, this definition of 

"beneficial owner" was developed as a clear and administrable rule covering the appropriate 

scope of persons making an independent decision to invest assets. No textual edits were 

made in response to this comment. 

Comment 23: A commenter stated a safe harbor substantiation provision should be 
included in the proposed regulation to allow investment managers to gather information, 
through standard forms, from investors at the outset of an investment and on a set periodic 
basis. 

Reject: FTB may at some point consider creating a form to assist in taxpayers' ability to 

obtain information through standard forms. However, FTB does not believe a safe harbor 

provision in the proposed regulation is necessary for taxpayers to properly apply the rules as 

provided. No textual edits were made in response to this comment. 

Comment 24: A commenter asked how to access public comments and whether FTB will 
accept comments after the deadline. 

Reject: The FTB responded to the commenter that public comments are included in the 
rulemaking file and in the Final Statement of Reasons, which are posted on the FTB's 
website. Relevant comments included in the rulemaking file are available for public 
inspection and copying pursuant to Government Code Section 11347.3. No textual edits 
were made in response to this comment. 

Updates Pertaining to Notice of Modifications of Text 

Following the publication of the 45-day Notice of Proposed Rulemaking, FTB made 

substantive and sufficiently related changes to the proposed text of the regulation which 
were published in the Notice of Modifications to Text and Notice of Hearing on January 6, 
2025, and which are identified in the Updated Informative Digest. The reasons for the 
textual changes are provided below. 

First, the header of the proposed regulation was modified from "in this is State" to "in This 
State" to remove the unnecessary word "is" and to capitalize the word "this" to properly and 
consistently format the heading. 

Second, the reference to "under subsections (d)(1)(A)1.a. and b." in subsection (b)(5) was 
updated to properly reference the relevant provisions in the regulation which are now 
provided under "subsections (d)(1)(A)1.a. through f." 
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Third, the word "paragraph" in subsections (c)(1)(E) and U)(2)(C) was changed to 

"subparagraph" to be consistent in the naming structure of the provisions throughout the 
regulation. 

Fourth, the word "subdivision" in subsections (c)(2), (c)(3) and (c)(3)(A)1. was changed to 
"subsection" to be consistent in the naming structure of the provisions throughout the 

regulation. 

Fifth, in response to public comments as stated above, Example 3 in subsection (c)(3)(A)3. 
was deleted from the proposed regulatory text. This example should have been deleted as 
specifically provided for in the Initial Statements of Reasons, but was inadvertently left in the 

proposed regulatory text. 

Sixth, internal formatting edits were made to subsection (d)(1)(A)1.a. and (f)(4) to more 

accurately represent changes to the proposed regulatory text from the current regulation 
language. 

Seventh, during review of the proposed subsection (d)(1)(A)1.f.iii, FTB staff discovered the 
proposed regulatory text inadvertently omitted the word "tax". The proposed regulatory text 

was modified to include the word "tax" as the provision was intended to reference the 
California franchise tax return and to be consistent throughout the regulation. 

Eighth, the letter "(A)" was removed from before the word "Example" in subsection (e)(2) to 
make all singular examples formatted consistently throughout the proposed regulation. 

Ninth, the word "subparagraph" in subsection (e)(3) was changed to "paragraph" in 
subsection (e)(3), to be consistent in the naming structure of the provisions throughout the 

regulation. 

Tenth, in response to public comments as stated above, "subsection (f)(4)" was added to the 

internal reference provision in subsection U)(2). The reference to "subsection (f)(4)" was 

intended to be included because it also governs the assignment of "sales of marketable 

securities" along with "subsections (f)(1), (2), and (3).11 "Subsection (f)(4)" in the proposed 

regulation was renumbered and updated from the text of the current regulation at (e)(3). 

Therefore, the proposed regulatory text was modified to add "subsection (f)(4)" as one of the 
subsections governing assignment of sales of marketable securities under this applicability 

date provision. 

Finally, in response to public comments as stated above, the applicability date in subsection 

U)(3) in subsection U)(3) was changed from January 1, 2024 to January 1, 2025 to have the 
proposed amendments be applicable for taxable years beginning on or after January 1, 
2025. 

In addition, the following nonsubstantive and sufficiently-related changes to the proposed 
regulatory text, which have been identified in the Updated Informative Digest were made for 
the following reasons: 
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The changes to remove the comma in subsection (c)1)(A), to add the word "the" in 

subsection (c)(1)(B), to add the words "four hundred" and the parentheses in subsection 
(c)(1)(F)1., to replace the symbol "%" with "percent" in subsection (c)(3), and to replace the 

period with a comma in subsection (d)(1)(D)1. were made to correct grammatical errors. 

The formatting changes to remove parentheses and add periods in subsections (c)(1)(A)2., 

(c)(1)(B), and (c)(1)(F)9., to add the double underline formatting in subsection (c)(1)(F)2., to 

change the letter 11S11 to lowercase in subsections (c)(1)(F)4. and (c)(3)(A)2., to add or remove 

the extra spacing in subsections (c)(1)(F)5., (d)(1)(A)1.b., (c)(1)(A)2., (d)(1)(D)2., (d)(2)(D)8., 
(d)(2)(D)9., (f)(4), (g), (h), (i), (i)(1)(A), (i)(2)(C) and U), to add the strikeout formatting in 
subsection (d)(1), and to add the number 2 with the strikeout formatting in subsection (f)(4) 
were made to correctly and consistently illustrate the changes being made to the regulation. 

Periods were added after the internal references contained in subsections (c)(1)(F)6., 
(c)(1)(F)7 ., (c)(1)(F)8., and U)(2), the internal reference to "section 17007" was relocated 

within the same sentence in subsection (f)(1), and the word "subdivision" was replaced with 

the word "subsection" in subsections (c)(2) and (c)(3) to correctly use the appropriate 

grammar and formatting for the internal cross referencing of these subsections and do not 

change the meaning of the provisions. 

COMMENTS RECEIVED AFTER PUBLICATION OF NOTICE OF MODIFICATIONS TO TEXT AND 
NOTICE OF HEARING, AND DURING WRITTEN COMMENT PERIOD JANUARY 6, 2025 
THROUGH FEBRUARY 5, 2025, INCLUDING DURING PUBLIC HEARING HELD ON JANUARY 
30,2025 

Comment 1: Multiple commenters expressed concern that FTB would apply the 

amendments to the regulation retroactively and requested clarification on whether the 

proposed regulation applies prospectively only, given an applicability date of January 1, 

2025. 

Accept: In response to the comments by interested parties requesting a prospective 

applicability date, the proposed regulation was modified to reflect an applicability date of 

January 1, 2026. 

Comment 2: A commenter expressed confusion as to whether the proposed regulation's new 

examples at subsection (c)(1)(F)6 and 7, which appear to contemplate look through 

sourcing, is a clarification or a change. 

Reject: These examples are intended to clarify the rules present in the current regulation, 

which assign sales from services to this state to the extent the customer of the taxpayer 

receives the benefit of the service in this state. No textual edits were made in response to 

this comment. 

Comment 3: A commenter expressed confusion on whether the new general presumptions 
in the proposed regulation at subsection (c)(1)(A) - which look to whether a service 

predominantly relates to real property, tangible property, intangible property, or individuals -

are a change in FTB's interpretation of where the benefit is received under the current 

regulation or is this a clarification. 
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Reject: The presumptions a re i ntended to cla rify the ru les and exa mples present in  the 
cu rrent regu lation which assign sa les from services to this state to the extent the customer 
of the taxpayer receives the benefit of the service in th is state. No textua l  ed its were made 
in  response to th is comment. 

Comment 4: A commenter expressed confusion as to whether a service must fit with in  one 
of the four  presum ption categories in  proposed regu lation at su bsection (c)( 1)(A). 

Accept: Whi le it is anticipated that most services wi l l  fit with i n  one of the fou r  presu mption 
categories, it is possible there may be services that do not. To help cla rify, la nguage was 
added to the proposed regu latory text at subsection (c)( 1)(B) to ind icate that it appl ies to a l l  
services, inc lud ing those that fa l l  u nder the fou r  presum ptions a nd those that do not. Th is 
reflects FTB's existing i nterpretation of the regu lation that a l l  services a re subject to the 
ru les in  proposed subsections (c)(1)(B) th rough (c)( 1)(F), as wel l  as the exa mples in  (c)( 1)(G). 

Comment 5: A commenter stated that the proposed regu lation at su bsection (c)(1)(A) does 
not expla in  when a service re lates to an ind iv idua l .  Many cl ients provide services to business 
customers, which is not one of the fou r  catego ries. The new exa mples at su bsection 
(c)(1)(F)6 and 7 involve services provided to a business, but they u lt imately related to 
ind ivid ua ls that benefited from the service. 

Reject: The phrase " predominantly relates to ind ivid uals" appears to be clea r  and 
admin istra ble in most instances, with many of the examples in proposed regu lation at 
su bsection (c)(1)(G) help ing to i l l ustrate the ru le.  Exa mples 6 a nd 7 i l l ustrate how to 
determ ine the location where the business customers receive the benefit of the service. No 
textual ed its were made in  response to th is comment. 

Comment 6: A commenter sought cla rificat ion whether the fou r  presu mptions in the 
proposed regu lation at su bsection (c)( 1)(A) a re on ly appl ied as pa rt of the books a nd records 
cascad ing rule, or whether they a re a lso appl ied at each of the other cascad ing rules. The 
commente r provided exa mples question ing in  one example whether the fou r  presum ptions 
a lso apply to the a l l  other sou rces of information rule. 

Accept: In response to pub l ic comments expressi ng a desire for add itiona l  cla rification, FTB 
made cla rifying ed its to the text of the proposed regu lation at su bsection (c)( 1) to clearly 
ind icate when the presu mptions apply. These presumptions inform at each leve l of the 
cascad ing ru les (proposed regu lation su bsection (c)(1)(B) th rough (c)(1)(F)). The proposed 
exa mples at subsections (c)( 1)(G)4. th rough (c)( 1)(G)8. serve to i l lustrate the proper 
appl ication of the ru les under su bsections (c)( 1)(A) th rough (c)( 1)(F) . 

Comment 7:  A commenter noted a concern that the changes made to the proposed 
regu lation at subsection U)(2) with an appl icab i l ity date of January 1, 2015 creates an  
extreme r isk for pena lties. 
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Accept: In response to this comment, FTB staff reviewed the proposed regulatory text and 

discovered that the reference to subsection (f)(1), a newly added subsection, was not 

intended to be included in the January 1, 2015 applicability date provisions at U)(2). As a 

result, FTB edited subsection to U)(2) to remove the reference to subsection (f)(1). 

Comment 8: A commenter expressed concerns about the all-or-nothing approach using 

ultimate destination for a logistics service example included in subsection (c)(1)(G) and 

suggests a mileage approach is a better reflection of the benefit received from the service. 

Reject: This example at proposed regulation subsection (c)(1)(G)3. was promulgated in 

response to industry input during the regulatory process and illustrates the application of 
the presumption in the proposed regulations at subsection (c)(1)(A)1.b., which seeks to 

properly assign sales from services that predominantly relate to tangible personal property. 

No textual edits were made in response to this comment. 

Comment 9: A commenter stated that the definition of "customer" in proposed regulation 

subsection (f)(1) includes a look-through provision which is problematic because sellers do 
not have this information. 

Reject: For sales derived from marketable securities, FTB has determined that the 

"customer" is generally the person, without regard to intermediaries, who gains the greatest 
possession of economic rights in marketable securities, which is clearly reflected in the 
definition at proposed regulation subsection (f)(1). No textual edits were made in response 

to this comment. 

Comment 10: A commenter stated that the definition of "customer" in proposed regulation 

subsection (f)(1) includes a "look-through provision" which is problematic because it is 
unclear and a consistent definition of customer for the entire regulation should be added. 

Reject: The regulation is anticipated to be used by a multitude of taxpayers engaged in 

various industries. In the interest of maintaining flexibility and recognizing that not all 

industries share a common definition of "customer, " it is preferred to not provide a 

standardized definition at this time. No textual edits were made in response to this 

comment. 

Comment 11: A commenter requested a copy of the rulemaking file. 

Reject: The FTB responded to the commenter and referred their inquiry to the FTB 

Disclosure Office. No textual edits were made in response to this comment. 

Comment 12: A commenter stated that they will be in attendance at the public hearing. 

Reject: No textual edits were made in response to this comment. 

Comment 13: A commenter requested clarification on why the retroactive provision was 

subsequently removed. 
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Reject: The FTB responded to the commenter that the d raft la nguage was removed based 
on feed back from interested pa rties du r ing the 1 PM process aga inst incl usion of the 
retroactive provision la nguage. No textual ed its were made in response to th is comment. 

Comment 14: A commenter expressed confusion about whether the "new" presu mptions in  
su bsection (c)(1)(A)1 a re cla rifying the a ppl ication of the presumption in  subsection (c)(2)(A), 
or whether they are intended to be new presu mptions. If new, the commenter asked 
whether these "new" presumptions control over the books and  records presumption in  
su bsection (c)(1)(A). 

Accept: The presumptions a re intended to cla rify the ru les and exa mples present in the 
cu rrent regu lation wh ich assign sa les from services to th is state to the extent the customer 
of the taxpayer receives the benefit of the service in  th is state. I n  response to pu b l ic 
comments expressing a desire for add itiona l  c la rification ,  FTB made cla rifying ed its to the 
text of the proposed regu lation at su bsection (c) (1) to clea rly ind icate when the 
presum ptions ap ply. These presum ptions inform at each level of the cascad ing ru les 
(proposed regu lation su bsection (c)(1)(B) th rough (c) (1)( F)). The proposed exa mples at 
su bsections (c)( 1)(G)4. th rough (c)(1)(G)8. serve to i l l ustrate the proper app l ication of the 
ru les under su bsections (c)( 1)(A) th rough (c) (1) (F) .  

Comment 15: A commenter expressed confusion about how FTB determines whether a 
service relates to an  ind ivid ual .  

Reject: The phrase "predom ina ntly relates to ind ividua ls" appea rs to be clea r and  
admin istra ble in  most insta nces, with many of the exa mples in  proposed regu lation at 
su bsection (c)(1)(G) he lp ing to i l l ustrate the ru le. Exam ples 6 and 7 i l l ustrate how to 
determ ine the location where the business customers receive the benefit of the service. No 
textual ed its were made in response to th is com ment. 

Comment 16: A commenter expressed confusion on whether the presu mptions in d raft 
la nguage inform how to apply the proposed regu latory text at each level of the cascad ing 
ru les. 

Accept: In response to pub l ic comments expressing a desire for add itiona l cla rification, FTB 
made cla rifying ed its to the text of the proposed regu lation at su bsection (c)(1) to clea rly 
ind icate when the presu mptions apply. These presumptions i nform at each level of the 
cascad ing ru les (proposed regu lation su bsection (c)(1)(B) through (c)(1)(F)). The proposed 
exa mples at su bsections (c)( 1)(G)4. th rough (c)( 1)(G)8. serve to i l l ustrate the proper 
appl ication of the ru les under subsections (c)(1)(A) th rough (c)( 1)(F) .  

Comment 17: A commenter stated that the " new" presu mption rega rd ing services 
"predom ina ntly related" to ind ividua ls at proposed regu lation su bsection (c)(1)(A) 1.d. and  
the  va rious related exa mples contemp late " look-th rough sou rcing," wh ich the  commenter 
stated appea red to be consistent with Lega l Ru l i ng 2022-01. The commenter req uested 
cla rification on whether these provisions in the proposed regu lation are changes in law or 
c la rifications. 
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Reject: The rule in proposed regu lation su bsection (c)(1)(A)1.d and  the re lated examples a re 
intended to be a cla rification of the ru les present in the existing regu lation .  See for instance 
the sourcing methodology used in the "Web Corp" example in the existing regu lation 
su bsection (c)(2)( E)4. No textua l  ed its were made in  response to th is comment. 

Comment 18: A commenter stated that the term "other countries" should be used instead of 
"foreign j u risd iction" and  "geograph ic a rea" because those terms otherwise ra ise numerous 
issues. 

Reject: Th is change was made based on feed back from the pu bl ic at interested parties 
meetings and  based on FTB staff observations. Add itiona l ly, FTB bel ieves the proposed 
regu lation 's use of "foreign j u risd iction"  is clea r and admin istrable.  No textua l  ed its were 
made in response to th is comment. 

Updates Perta in ing to Second Notice of Mod ifications to Text 

Fol lowing the Notice of Mod ifications to Text a nd Notice of Publ ic Hearing, and the Publ ic 
Hea ring held on January 30, 2025, FTB made the fol lowing su bstantive a nd sufficiently 
related changes to the proposed regu latory text, wh ich were pub l ished in the Second Notice 
of Mod ifications to Text on May 20, 2025 and wh ich are identified in the Updated 
I nformative Digest. The reasons for the textua l  changes a re provided below. 

Fi rst, the phrase "benefit of a service" in su bsections (b)(3) and (b ) (13) was changed to 
"benefit of the service." Upon reviewing the proposed regu lation,  the ph rases "benefit of a 
service" and "benefit of the service" were used inconsistently when intended to reference 
the same thing and the change was made to ach ieve consistency a nd cla rity throughout the 
regu lation. 

Second, the language at previous subsection (c)(1)(A) was re located to subsection (c)( 1)(B) 
and the la nguage was revised to be consistent with the la nguage used th roughout 
su bsection (c)( 1). These ed its provide requested cla rity to the pu bl ic that the presumptions 
at proposed su bsection (c)( 1)(A)1. apply before su bstantiating the location of the receipt of 
the benefit of the service using proposed subsections (c)( 1)(B) through (c)( 1)(F). I n  add ition, 
the phrase "for any service" has been added; th is add ition cla rifies that the rule appl ies to 
both services fa l l i ng under the four  presu mption ru les, as wel l  as a ny other "service" defined 
in  su bsection (b)( 11). Also, the words "of the receipt" have been added to be consistent with 
the language used in other parts of su bsection (c)( 1}. The word "presu med" was replaced by 
the word "su bsta ntiated" to properly reflect that th is rule su bstantiates the location of the 
receipt of the benefit of the service in response to pub l ic comment requesting cla rity on how 
the fou r  presu mptions interact with the other ru les with in  su bsection (c){ 1) and  the 
re location of the four  presum ptions to proposed subsection (c)( 1)(A). 

Th i rd ,  the ph rase "the location of the receipt of the" in su bsection (c)( 1){A}1., was added for 
c la rity and to be consistent with the la nguage of subsection (c)(1). In add ition, the ph rase 
"kept in the normal  course of business" was added and the term "any" was replaced with 
"a l l "  in su bsection (c)(1){A}2. This newly proposed la nguage prov ides cla rity and prevents 
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confusion by using la nguage consistent with the la nguage used in the other subsections. 
Lastly, the term "used" was removed for cla rity in su bsection (c)(1)(A)2. 

Fourth, the rule previously at su bsection (c)( 1)(B) was relocated to su bsection (c)( 1)(C). This 
ru le was re located beca use the contracts or books and records la nguage previously at 
subsection (c)(1)(A) was re located to su bsection (c)(1)(B) to provide cla rity that the four  
presumption ru les apply before substantiating the location of the receipt of the benefit of 
the service, as deta i led above . As a resu lt, a l l  the ru les fol lowing it in su bsection (c)(1) were 
renum bered . Further, in response to pu bl ic comments req uesting more cla rity a round th is 
rule's interaction with the four presu mption ru les discussed above and the inclusion of the 
fou r  presumption ru les in  proposed subsection (c)(1)(A), the phrase: "service fa l ls u nder one 
of the presumptions in subsection (c)(1)(A)(1), or if the presumption in  subsection 
(c)( 1)(A)(1), has been overcome, and the" was removed .  Th is deletion cla rifies that the rule 
appl ies to both services fa l l i ng under the fou r  presu mption ru les, as we l l  as any other 
"service" defined in su bsection (b)( 11). Also, the words "of the receipt" was added to be 
consistent with the la nguage used in  other pa rts of su bsection (c)(1). Lastly, the phrase 
"using the taxpayer's contracts or books and records" was replaced with "pursuant to 
subsection (c) (1)( B)" to use consistent language with the ru les i n  proposed su bsections 
(c)( 1)(C) through (c)(1)(F) whi le reta in ing the sa me mea n ing. 

Fifth, the reasona ble approximation rule previously at su bsection (c)(1)(C) was relocated to 
subsection (c)(1)(D). Th is rule was re located beca use the contracts or books and records 
la nguage previously at su bsection (c)( 1)(A) was relocated to su bsection (c)(1)(B) to provide 
cla rity that the four presu mption rules apply before substa ntiating the location of the receipt 
of the benefit of the service, as deta i led above. As a resu lt, a l l  the rules fol lowing it in 
su bsection (c)(1) were renumbered . Also, the phrase "of the recei pt" was added to be 
consistent with the language used in  other parts of subsection (c)( 1). Lastly, the internal 
references to subsections (c)( 1)(A) and (B) were updated to use the newly renumbered 
su bsections for those ru les, subsections (c) (1)(B) and (C), respectively. 

Sixth ,  the customer's b i l l ing add ress rule previously at su bsection (c)(1)(D) was relocated to 
subsection (c)(1)(E). Th is rule was relocated because the contracts or books and records 
la nguage previously at su bsection (c)(1)(A) was relocated to su bsection (c)(1)(B) to provide 
cla rity that the four  presumption ru les apply before substa ntiating the location of the receipt 
of the benefit of the service, as deta i led above. As a resu lt, a l l  the ru les fo l lowing it in  
subsection (c)(1) were renumbered. Also, the ph rase "of the receipt" was added to be 
consistent with the la nguage used in other pa rts of su bsection (c)(1) . Lastly, the internal  
references to subsections (c)(1)(A), (B), and (C) were updated to use the newly renum bered 
su bsections for those ru les, su bsections (c)(1)(B), (C) and (D), respectively. 

Seventh , the U .S. govern ment contracts rule previously at su bsection (c)(1)(E) was re located 
to subsection (c)( 1)(F) . This ru le was relocated beca use the contracts or books and records 
la nguage previously at subsection (c)(1)(A) was relocated to su bsection (c)( 1)(B) to provide 
cla rity that the four  presu mption ru les ap ply before su bsta ntiating the location of the receipt 
of the benefit of the service, as deta i led above . As a resu lt, a l l  the ru les fol lowing it i n  
su bsection (c)(1) were renum bered . Also, the term "sa le" was revised to " location of  the 
receipt of the benefit of the service" to avoid confusion and to be consistent with the 
la nguage used in  other pa rts of su bsection (c) (1). The phrase "assigned pursuant to the 
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method and substa ntiation ru les under" has been replaced with the cla rifying phrase 

"determ ined pursuant to" to use consistent language with the ru les in subsections (c)(1)(C) 
th rough (c)(1)(E) wh i le reta in ing the same mea n ing. Lastly, the interna l  references to 

subsections (c)( 1)(A), (B) ,  or (C), and subpa ragra ph (D) were u pdated to use the newly 
renumbered subsections for those ru les, "subsections (c)( 1)(B), (C), or (D), and 

"subparagraph (E) , respectively. 

In add ition ,  the examples previously at subsection (c)( 1)(F) were relocated to subsection 

(c) (1)(G). These examples were relocated because the la nguage previously at subsection 
(c) (1)(A) was relocated to proposed subsection (c)( 1)(B) to provide clarity that the fou r  
presumption ru les apply before substantiating the location of the receipt of the benefit of 
the service, as deta i led above. As a resu lt, a l l  the ru les fol lowing it i n  subsection (c)( 1) were 
renumbered . M inor ed its were made to th is su bsection to use consistent language, add 

add itiona l  cla rifying language, and to provide accu rate titles for the examples, as deta i led 
below. 

In Examples 1 and 2, at subsections (c) (1)(G)1. and (c)(1)(G)2. ,  the phrase "under the 
presumption at subsection (c)( 1)(A)1.a." was added to clarify that the presumption is being 
appl ied in  th is example. Fu rther, the word "predominantly" was added to use consistent 
la nguage with proposed su bsection (c)( 1)(A)1., whi le reta in ing the same mea n ing. 

Exa mple 3 at su bsection (c)( 1)(G)3. ,  which was formerly Example 4, previously located at 
subsection (c)( 1)( F)4. was re located because, l ike Examples 1 and  2, it on ly add ressed the 

fou r  presumption ru les; in  contrast, a l l  the other later exa mples appea ring in  subsection 
(c)( 1)(G ) add ress both the presumption ru les a nd the ru les at subsections (c)(1)(B) th rough 
(c)( 1)(F). Th is reordering wi l l  provide more cla rity to the publ ic on the scope of each example. 

Next, subsection (c)(1)(G)3. was revised to provide additiona l  c la rity by mainta in ing 
consistency in language throughout the example: the term "benefit" was changed to "fees," 
the phrase "wa rehousing, repackaging and  other" was added and the phrase "fees for the" 

was added . The phrase "under the presumption at subsection (c)( 1)(A)1.b." was a lso added 

to clarify that the presumption is being appl ied in  th is example. Also, to provide cla rity and 

consistency with the language in  other examples, the ph rase "a re assigned to" was replaced 

with "is received in . "  Lastly, the word "predominantly" was added to use consistent la nguage 

with proposed subsection (c)( 1)(A)1. , wh i le reta in ing the same mean i ng. 

Exa mple 4 at proposed subsection (c)( 1)(G)4 ., which was formerly Examp le 3, previously 

located at subsection (c)( 1)(F)3. was revised to add the phrase "and Contracts or Books a nd 

Records, subsection (c)( 1)(B)." to the example tit le to sign ify that the example i l lustrates one 

of the presum ptions and the contracts or books and records rule at subsection (c)(1)(B) .  

Next, the sentence "The taxpayer's books and records kept in  the norma l cou rse of busi ness 
provide the location where the tank  is del ivered ." was moved from the fifth sentence to the 
seventh sentence to make the example easier to understand and  the phrase "The 

taxpayer's" was changed to "Contractor Carp's" to use consistent la nguage throughout the 
example. In the sixth sentence, the word "predominantly" was added to use consistent 

la nguage with subsection (c)( 1)(A)1. , wh i le reta in ing the same mea n ing. In the eighth 

sentence, the phrase "As such, under subsection (c)( 1)( B)" replaced " Furthermore" to c lar ify 

that subsection (c)(1)(B) is appl ied to reach this conclusion .  I n  that sa me sentence, the 

ph rases "the receipt of" and "of the service" were added to be consistent with the la nguage 
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of su bsection (c)(1). Lastly, in the fina l  sentence, the language was revised to add the 
phrase "benefit of the" was added before the word "service, to replace the ph rase " is 
received by" with "receipt from," to replace the word " in"  with " into Contractor Corp is 
assigned to," to replace the word "where" with "because," and  to remove the phrase "to the 
foreign geogra phic a rea" from the last sentence to be more clea r  and  use consistent terms 
with the rest of subsection (c)(1) without changing the mea n ing. 

I n  Exa mple 5, at su bsection (c)(1)(G)5., the phrase "a nd Contracts or Books and  Records, 
su bsection (c)( 1)(B)." was added to the exa mple tit le to sign ify that the exa mple i l lustrates 
one of the presu mptions and the contracts or books and  records ru le at su bsection (c) (1)(B) .  
The phrase "receipt of the" was added to two sentences to be consistent with the language 
of subsection (c)( 1). Fu rther, the word "predom inantly" was added to use consistent 
la nguage with proposed su bsection (c)(1)(A)1. ,  whi le reta in ing the sa me mean ing. F ina l ly, 
the phrase "u nder su bsection (c)(1)(B)," was added to cla rify that su bsection (c)( 1)(B) is 
appl ied to reach th is concl usion. With in  that same sentence, "contracts and  books and  
records" was changed to "contracts or books a nd records" to use consistent la nguage 
th roughout the regu lation.  

I n  Exa mple 6, at proposed su bsection (c)(1)(G)6. ,  the phrase "and Contracts or Books and  
Records, subsection (c)(1)(B)." was added to the  example title to signify that the exa m ple 
i l l ustrates one of the presumptions and the contracts or books and records rule. Fu rther, the 
word "predominantly" was added to use consistent la nguage with proposed su bsection 
(c)( 1)(A)1., whi le reta in ing the sa me mean ing. F ina l ly, the phrase "u nder su bsection 
(c)(1)(B)," was added to clarify that su bsection (c)(1)(B) is appl ied to reach th is conclusion .  

I n  Exa mple 7 ,  at  proposed su bsection (c)(1)(G)7 . ,  the phrase "Other Sou rces of I nformation," 
was added and the su bsection reference was revised to (c)(1)(C) in  the exa mple title to 
sign ify that the exa mple i l l ustrates both one of the presum ptions and  the other sou rces of 
information rule. Further, the word " received" was replaced with "del ivered" to use consistent 
la nguage with su bsection (c)(1)(A)1.d . and  the word "predom inantly" was added to use 
consistent la nguage with su bsection (c)( 1)(A) 1. ,  whi le reta in ing the sa me mean i ng. Next, the 
phrase "u nder su bsection (c)( 1)(C)" replaced "However" to cla rify that su bsection (c)(1)(C) is 
appl ied to reach this conclusion. In the sa me sentence, the ph rases "the receipt of" and  
"contracts or" were added to be  consistent with the language of  subsection (c)(1) and  
su bsection (c)(1)(B), respectively. F ina l ly, the ph rases "other sou rces of" and  "rece ipt of the" 
were added and the phrase " reasona bly ava i la ble" was removed consistent with the 
la nguage of su bsection (c)(1)(C). 

I n  Exam ple 8, at proposed su bsection (c)( 1)(G)8. ,  the phrase "Presu mption ,  su bsection 
(c)( 1)(A)1.c. a nd"  was added and  the su bsection reference was revised to su bsection 
(c)(1)(F) to sign ify that the exa mple i l l ustrates o ne of the presumptions and the U .S. 
government customer ru le .  Add itional ly, the word "customer" in the exa mple title was revised 
to be capita l ized ,  consistent with the other exa mple titles' formatting. Further, the word 
"predomina ntly" was added to use consistent la nguage with su bsection (c)(1)(A)1. ,  whi le 
reta i n ing the sa me mea n ing. Lastly, the phrase " ,  u nder su bsection (c)(1)(F)" was added to 
cla rify that su bsection (c)(1)(F) is appl ied to reach this conclusion .  
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In Example 9, at subsection (c)(1)(G)9., the word "presumption" in the example title was 
revised to be capita l ized and the word "at" was removed, consistent with the other example 
titles' formatting. Also, in the example title, the subsection reference to (c)(1)(A)2. was 
revised as the exam ple primari ly add resses overcom ing a presumption, which is addressed 
at subsection (c)( 1)(A)2 .. Next, the ph rase "pursuant to a contract" was added to clarify that 
the taxpayer in the example overcame the presumption using contracts or books and 
records. Further, the word "predominantly" was added to use cons istent language with 
subsection (c)(1)(A)1., while retaining the same mean ing. The final sentence was revised by 
add ing the phrase "based on a preponderance of the evidence" to provide more clarifying 
detai l  on the standa rd for overcoming a presumption as required in subsection (c)(1)(A)2. 
Lastly, in that same sentence, the phrase "can overcome" was revised to "overcomes" in  
order to exempl ify using su bsection (c)( 1)(A)2. ,  rather than just the potential to use it. 
Further, the phrase "contracts or books and records kept in the normal course of busi ness" 
replaced the term "documentation" in order to correctly apply the method for overcoming a 
presumption as required in subsection (c)(1)(A)2. 

Eighth, subsection U)(2) was mod ified to remove the reference to subsection (f)(1) because 
it inadvertently included in error. These interna l references in this provision were intended 
to include only the subsections govern ing assign ment of "sales of marketable secu rities" 
present in the current regu lation. The reference to subsection (f) should have been removed 
when the other provisions were renumbered. The subsection (f)( 1) is a newly added 
subsection ,  and the former reference to "subsection (f)( 1)" was updated to (f)(2). 

Lastly, the appl icab i l ity date in subsection U)(3) was changed from January 1, 2025 to 
January 1, 2026 to have the proposed amendments be prospectively appl icable for taxable 
years beginn ing on or after January 1, 2026. 

In addition, while the Second Notice of Modifications to Text stated that nonsubstantive 
changes were made to subsections (d)(1)(A)1. and (d)(1)(A)2., no ed its to these subsections 
were actual ly made. 

COMMENTS RECEVIED AFTER SECOND NOTICE OF MODIFICATIONS TO TEXT DURING 
WRITTEN COMMENT PERIOD MAY 20, 2025 THROUGH JUNE 5, 2025 

Comment: A commenter stated that the definition of "professional services" in proposed 
regu lation at subsection (c)(3) should be expanded to use inclusive rather than exclusive 
language wh ich incl udes "other s imi lar services" to i nvestment advisory services and 
services related to the underwriti ng of debt or equ ity secu rities. 

Reject: The proposed defin ition of "professional services" was intended to be l im ited to the 

specific service providers that have been identified as having significant numbers of 

customers, wh ich was based on industry input and FTB staff's observation. No textual edits 

were made in response to this comment. 

Updates Made to Text of Proposed Regulations After Second Notice of Mod ifications to Text 
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Fol lowing the Second Notice of Mod ifications to Text, FTB made the fol lowi ng 
nonsu bstantive and sufficiently-related changes to the proposed regu latory text wh ich have 
been identified in the Updated I nformative Digest and a re reflected in the F ina l  Text of 
Regu lation .  The changes to su bsections (c)(1)(G)5. , (c)(1)(G)6. ,  (c)( 1)(G)9., (c)(2)(C)1. ,  (c)(3), 
and (d) (1)(D)3. were made to correct m inor gra mmatica l, numbering, and formatti ng errors 
in order to cla rify the la nguage and to be consistent th roughout the proposed regu lation .  

ALTERNATIVES DETERMINED 

The FTB has determ ined that no a lternative to the proposed regu lation it considered would 
be more effective in ca rrying out the pu rpose of the proposed regu lation or would be as 
effective and less burdensome to affected private persons tha n the proposed regu lation, or 
wou ld be more cost-effective to affected private persons and equa l ly effective in  
implementing the statutory pol icy or other provisions of the law, in accordance with 
Govern ment Code section 11346.9 subdivision (a)(4). 

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY 

ADVERSE IMPACT ON AFFECTED PRIVATE PERSONS OR SMALL BUSINESSES 

The FTB has determined the proposed regu lati on wi l l  not have a sign ificant impact on 
affected private persons or sma l l  businesses. The proposed regu lation wi l l  provide cla rity to 
businesses with sa les, other than sa les of tangible persona l  property. S ince th is regu lation is 
cu rrently in place, the proposed regu lation may ca use some i n itia l short-term admin istrative 
adjustments for some taxpayers. However, in the long-term the proposed regu lation would 
have the benefit of reducing confusion for taxpayers and tax practitioners cu rrently applyi ng 
th is regu lation to assign sa les, other than sa les of tangible personal  property. 

LOCAL MANDATE DETERMINATION 

The proposed regu lation does not impose any mandate on loca l agencies or school d istricts. 
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