
September 5, 2007 

REQUEST FOR PERMISSION TO HOLD AN INTERESTED PARTIES MEETING TO 
CONSIDER AMENDING CALIFORNIA CODE OF REGULATIONS, TITLE 18,  

SECTION 25136, REGARDING THE ASSIGNMENT OF SALES OF OTHER THAN 
TANGIBLE PERSONAL PROPERTY BY REFERENCE TO ACTIVITIES PERFORMED 

ON BEHALF OF A TAXPAYER, AND, IF NO OBJECTIONS ARE RAISED, TO 
PROCEED TO THE FORMAL REGULATORY PROCESS 

 
At the Annual Meeting of the Multistate Tax Commission (the Commission) held on 
August 2, 2007, the Commission approved amendments to MTC Regulation IV.17.  
California Code of Regulations, title 18, section 25136, is based upon, and is virtually 
identical to, MTC Regulation IV.17 prior to the most recent amendments.  Staff requests 
permission to hold an interested parties meeting to discuss whether the Franchise Tax 
Board should amend its existing regulation to conform to the changes made by the 
amendments to the Commission's model regulation. 
 
If no new objections or comments are received with respect to the Franchise Tax Board 
adopting amendments to the current regulation to conform, or to substantially conform, 
to the amendments made by the Commission to their model regulation, staff also 
requests permission from the Board to initiate the formal regulatory process with respect 
to those amendments. 
 
Background 
 
Regulation section 25136 generally provides that sales of other than tangible property 
are assigned to the numerator of the sales factor based upon where the income 
producing activity is performed.  Under subsection (b) of the current regulation, income 
producing activity only includes "activity directly engaged in by the taxpayer in the 
regular course of its trade or business" and "does not include transactions and activities 
performed on behalf of a taxpayer, such as those conducted on its behalf by an 
independent contractor." 
 
Description of Amendments Adopted by the Multistate Tax Commission 
 
The amendments adopted by the Commission reverse this rule and make assignments 
based upon activities of both the taxpayer and those performed on behalf of the 
taxpayer.  This change is accomplished through a series of amendments.  Two of the 
amendments strike the word "directly" and the words "does not" from the language 
quoted above.  Another of the amendments adds additional language, subsection 
(4)(C), to the model regulation setting forth rules for determining the state where 
activities performed on behalf of a taxpayer are to be assigned.  A copy of the 
amendments adopted by the Commission, with deletions in strikeout and additions in 
underscore, are attached hereto as Exhibit A. 
 
Comments were submitted by Kimberley Reeder and Bo Kim of Baker & McKenzie LLP 
to the Multistate Tax Commission Hearing Officer.  A copy of the comments submitted 
by Baker & McKenzie and the report of the Commission's Hearing Officer are attached 
as Exhibits B and C, respectively. 
 














































