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SUBJECT: M scel |l aneous FTB Tax Provi si ons

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of bill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTS DID NOT RESOLVE THE DEPARTMEN T'S CONCERNS stated in the previous analysis of bill as
introduced/amended

FURTHER AMENDMENTS NECESSARY .

DEPARTMENT POSITION CHANGED TO

REMAINDER OF PREVIOUS ANALYSISOF BILL ASINTRODUCED/AMENDED STILL APPLIES.
X OTHER - See comments bel ow.

SUMVARY CF BI LL

This bill would nake several amendments of a technical nature to the | ans
adm ni stered by the Franchise Tax Board (FTB). It woul d:

1. darify that trade or business property may not be |levied by FTB unl ess the
| evy is approved by FTB s assistant executive officer or FTB finds that
collection of the tax is in jeopardy.

2. Correct an error inadvertently created by SB 1229 (Stats. 1999, Ch. 987) and
carry out the intent of SB 1229 by providing relief fromthe annual limted
partnership (LP) tax for specified |limted partnerships.

3. Provide that adjustnments made by FTB to the anount clainmed by a taxpayer under
t he refundabl e child and dependent care credit |aw would be treated by FTB as a
math error correction, but the taxpayer would be allowed the right to protest
and appeal FTB s adj ustnent.

SUMVARY CF AMENDVENT

This bill, as anended August 7, 2000, adds the above provisions, which would
affect the laws adm nistered by FTB

Each of the above provisions is addressed separately in this analysis on pages 2,
3 and 5, respectively.
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FI SCAL | MPACT

This bill would not significantly affect FTB s departnental costs or have an
identifiable inmpact on state tax revenues.

EFFECTI VE DATE

This bill would be effective on January 1, 2001. The operative date for each
provision is also discussed separately in this analysis.

BOARD PCOSI TI ON

Pendi ng.

1. Levying on Certain Trade or Busi ness Property

PROGRAM HI STORY/ BACKGROUND

In response to various federal Taxpayer Bill of R ghts (TBR) acts, California has
adopt ed conparable TBR laws. California confornmed to sone of the federal TBR
laws by mirroring the specific | anguage of the Internal Revenue Code (IRC); in
others, California nodified the | anguage of the federal provision. Modifications
were general ly made when there was an underlying fundanental difference between
California and federal |aw or processes.

Section 19236 of the Revenue and Taxation Code (R&TC), which affects |evies made
on tangi bl e personal and real property of a trade or business for FTB s purposes,
was added to the Adnministration of Franchise and Inconme Tax Laws in response to a
federal TBR provision. To conformto the applicable federal provision, there was
a msplaced attenpt to mrror the federal |anguage without regard to the
under | yi ng fundanental difference between California and federal |evy |aws or
processes. For exanple, when the Internal Revenue Service (IRS) |evies on
tangi bl e personal and real property of a trade or business, staff of the IRS
conducts the seizure and sale of that property. Any related exenptions fromlevy
are described in the IRC. For California purposes, however, FTB nust follow
rules set out in the Code of Cvil Procedure (COP) to | evy on such property just
as though FTB were a judgnent creditor. To conduct the seizure and sale of the
property, FTB uses the services of a |aw enforcement officer. The property
exenpt fromthese levies typically is described in the CCP as it pertains to

| evi es made on behal f of any judgenent creditor.

OPERATI VE DATE

Thi s provision woul d be operative on January 1, 2001

SPECI FI C FI NDI NGS

Under current federal law, all tangible personal and real property of a trade or
busi ness is exenpt fromlevy under the IRC, unless the levy is approved as
specified in witing or collection is in jeopardy.
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The current California R&TC provision states that tangi ble and real personal
property used in a trade or business shall not be exenpt fromlevy unless the
levy is approved in witing or collectionis in jeopardy. This structure is
incorrect for two reasons: 1) the phrase “shall not be exenpt” incorrectly
inmplies that such exenption exists, and 2) under terns of the provision, neeting
one of the conditions would seemto have the effect of creating an exenption

i nstead of renoving an exenption

This bill would clarify that all such property may not be |levied (and thereby, is
exenpt fromlevy), unless the levy is approved in witing by the assistant
executive officer of collections or delegate or collection is in jeopardy.

| npl enent ati on Consi derati ons

This provision wiuld assist staff in admnistering the lawrelating to

| evies on tangi bl e personal and real property of a trade or business. This
provision would clarify the intent of California' s conformty to this TBR
provi sion and woul d renove confusion as to the inplenentation of R&TC
Section 19236.

2. Mninum Tax for Dissolved Limted Partnerships

LEG SLATI VE H STORY

SB 2171 (2000; Senate Revenue and Taxation Commttee) contains this sane
provi si on. However, because SB 2171 al so contains a provision that affected tax
revenue, it was noved to the Suspense Cal endar and held in Senate Appropriations.

PROGRAM HI STCORY/ BACKGROUND

In 1993 the LP tax was extended to all LPs organized in this state or registered
with the Secretary of State (SOS) to transact business in this state. The tax
was required to be paid for each taxable year until a certificate of dissolution
or cancellation was filed with the SOS

The portion of the statutory | anguage allowi ng the tax obligation to be
extinguished by filing a certificate of dissolution was enacted in error. It was
erroneous because under the Corporations Code the | egal existence of a
corporation is extinguished by dissolution, while the legal existence of an LP is
exti ngui shed by cancellation. Consequently, filing a certificate of dissolution
is not the correct nmethod to extinguish the |egal existence of an LP

This error was corrected in 1997 wth the enactnent of SB 1106 (Stats. 1997, Ch.
604). Effective for taxable years beginning on or after January 1, 1997, a
certificate of cancellation was the only filing that would extinguish liability
for the LP tax. However, this legislation did not provide transitional relief
for an LP that had stopped doing business, filed a final tax return, and filed a
certificate of dissolution, but failed to file a certificate of cancellation with
the SCS

SB 1229 (Stats. 1999, Ch. 987) provided relief fromthe tax for LPs that ceased
doi ng business prior to January 1, 1997, that filed a final tax return with FTB,
and that filed a certificate of dissolution with the SCS
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However, as drafted, SB 1229 erroneously limted the relief to LPs that file a
certificate of cancellation with the SCS on or after Cctober 10, 1999. A
substantial nunber of LPs filed certificates of cancellation with the SCS pri or
to Cctober 10, 1999. As the lawis presently witten, these entities are
excluded fromrelief under SB 1229. This was not the intent of SB 1229.

OPERATI VE DATE

The bill specifies that this provision is consistent with |egislative intent
in enacting the anendnents made by SB 1229 (Stats. 1999, Ch. 987) and is thus
decl aratory of existing law. Thus, this provision of the bill would apply

retroactively to taxable years beginning on or after January 1, 1997, as does
SB 1229.

SPECI FI C FI NDI NGS

Current |law requires every LP doing business in California, organized under the

laws of California, or registered with the SOS to transact intrastate business in
California, to pay an annual tax. The anount of the tax is equal to the m ni mum
franchise tax (currently $800). The tax is required to be paid for each taxable
year, or part thereof, until a certificate of cancellation is filed wth the SCS

This bill would provide that certain LPs would not be subject to the annual tax
for any period following the date the certificate of dissolution was filed with
the SCS, but only if the LP files a certificate of cancellation with the SCS

The relief would be provided for LPs that ceased doi ng business prior to January
1, 1997, that filed a final tax return with FTB for a taxabl e year ending before
January 1, 1997, and that filed a certificate of dissolution with the SOS prior
to January 1, 1997. However, the relief would be provided only if the LP files a
certificate of cancellation with the SOS. In the case where a notice of proposed
defi ci ency assessnment (NPA) or a notice of tax due (NTD) is mailed to an LP after
January 1, 2001, the LP has 60 days after the mailing date of the NPA or NID to
file a certificate of cancellation with the SOS to be eligible for relief.

Pol i cy Consi derati ons

This bill would correct an error in the drafting of SB 1229 and woul d t hus
carry out the legislative intent of the LP annual tax relief provision in SB
1229. Nothing in the legislative history of SB 1229 indicates that it was
intended that relief should be denied solely because the LP filed the
certificate of cancellation with the SOS prior to the date of enactnent of
SB 1229 (Cctober 10, 1999).

| npl enent ati on Consi derati ons

I npl enenting this provision would provide relief for approxi mately 150
taxpayers that neet the intent but not the literal |anguage of the current
statute.
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3. Refundable Child Care Credit

LEG SLATI VE H STORY

AB 480 (Stats. 2000, Ch. 114) enacted the refundable child and dependent care
credit referred to in this provision.

Backgr ound

In past years, FTB adm nistered a refundable renter’s credit. A taxpayer who
claimed the refundable renter’s credit had to provide FTB with certain
substantiating information. |If the information was not provided or the
information indicated that the taxpayer was not eligible for the renter’s credit,
FTB woul d reduce (adjust) the credit anount clainmed by the taxpayer accordingly.
The law all owed FTB to treat any such adjustnent as a math error, so that the
taxpayer woul d receive notification of the adjustnent and the reason for the
adjustnment. The resulting refund, if any, would be based on the adjusted credit
amount. |If the taxpayer were to disagree with FTB s adjustnent, the taxpayer
coul d protest and appeal FTB s determ nation.

OPERATI VE DATE

This provision would be operative for credits or refunds clained on or after
January 1, 2001.

SPECI FI C FI NDI NGS5

Exi sting federal |aw allows a nonrefundable child and dependent care credit
agai nst tax of 20% 30% (dependi ng on the taxpayer’s adjusted gross incone) of
enpl oynent-rel ated costs of care for a qualifying individual

California recently enacted a refundable credit (Stats. 2000, Ch. 114) based on a
per cent age of the federal nonrefundable child and dependent care credit. For

Cal i fornia purposes, however, the child and dependent care credit nmay be cl ai nmed
only by taxpayers who nmai ntain a household within the state.

This bill would clarify that any adjustnment FTB nmay nake to the refundable child
and dependent care credit anount clainmed by the taxpayer would be treated as a
mat h error, but any denial would be subject to protest and appeal.

| npl enent ati on Consi derati ons

This provision would allow FTB to nore effectively adm nister the refundabl e
child and dependent care credit in a processing manner simlar to that used
by FTB in past years to effectively adm nister the refundable renter’s
credit.



