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SUBJECT: Adm nistrative Procedures/ Small Business Reform Act of 2000/ St ate Agenci es
Adopting Regul ati ons

SUMVARY CF BI LL

Under the Adm nistrative Procedures Act (the Act) within the Governnent Code,
this bill would make various changes to the | aws governing regul atory procedures,
i ncluding requiring each state agency to establish a small busi ness onbudsman.

Thi s anal ysis addresses only those provisions applicable to rul emaki ng procedures
that inpact the departnment’s prograns and operations.

SUMVARY COF AMENDMVENTS

The July 5, 2000, anendnment nakes changes to the regul atory procedure provisions
di scussed in this analysis.

The June 19, 2000, anendnent deleted the firearmsafety standard provisions. It
al so added provisions recodifying and recasting adm ni strative regul atory
procedures and establishing the Ofice of Small Business Advocate in the Ofice
of Policy and Planning in the Governor’s O fice and establishing the Governor’s
Smal | Busi ness Ref orm Task For ce.

This is the departnent's first analysis of this bill

EFFECTI VE DATE

This bill would be effective January 1, 2001

LEG SLATI VE H STORY

AB 2439 (Wight — 2000) and AB 1822 (Frusetta - 2000) woul d make various changes
to the | aws governing regul atory procedures.

SPECI FI C FI NDI NGS

Current state law allows a state agency to adopt, anend, or repeal regulations

and provides a procedure for such actions, including review of proposed
regul ations by the Ofice of Admnistrative Law (CQAL).

Current state law requires a state agency to assess whether and to what extent a
proposed regul atory action would affect the creation or elimnation of jobs or
busi nesses or the expansi on of businesses within the state.
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Current state tax lawrequires that, in areas where federal and state incone tax

| aws are the sane, federal income tax regul ations nmust be applied to the extent
they do not conflict with state |law or state regul ati ons.

Current state law requires that the California Snall Business Advocate be
established within the Trade and Conmmerce Agency. The rel evant Governnment Code
sections provide definitions and the duties and functions of the Advocate. It
requires state agencies to provide the Advocate reports, docunents, and other

i nformati on deened necessary by the Advocate.

This bill would define:

??*“cost inpact” as the anmount of estimated costs within a reasonable range or a
description of the type and extent of direct costs necessarily incurred in
reasonabl e conpliance with the proposed action

?? “proposed action” as the regulatory action submtted to the OAL for publication
inthe California Regulatory Notice Register; and

??“representative,” for the purpose of nmailing the notice of proposed action, as
including a trade associ ation, industry association, professional association,
or any other group or association of any kind representing a business
enterprise or enpl oyees thereof.

This bill would require a state agency to:

??extend the public comment period for at |east an additional four days if a
public hearing is held within four days or less fromthe end of the public
conment period. This extension of the public coment period would not apply if
it would cause the agency to m ss the maxi numeffective period for a notice;

?7? consi der extending the public comrent period up to 90 additional days if the
proposed action is | engthy or conplex;

??include the proposed repeal of a regulation to the existing requirenent that an
agency assess the potential for adverse economic inpact on California business
enterprises and individual s;

?? designate at | east one person to serve as a snall business onbudsman, wi dely
publicizing the position in appropriate agency publications and on the agency's
website. The onbudsman woul d be responsible for:

1) receiving and responding to conplaints received by the agency from snal
busi ness;

2) providing technical advice and assisting snmall businesses in resolving
probl ens and questions; and

3) reporting small business concerns and reconmendati ons to the agency
secretary or agency head.

The onbudsman coul d not advocate for or against a regulatory action or
intervene in any pending investigation or enforcenent action;
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give a person requesting a notice of regulatory action the option of being
notified of all regulatory actions or specified regulatory actions regarding
one or nore of the agency’s prograns;

i nvol ve parties that would be inpacted by the proposed regulations in public

di scussi ons regardi ng conpl ex proposals or a |arge nunber of proposals not
easily reviewed during the public comment period. A statenment of reasons for
nonconpliance with this provision nust be added to the rul emaking record. This
provi sion would not apply to a state agency required to inplenent federal |aw
and regul ations for which little or no discretion on the part of the state
exists. This provision is not subject to judicial review or the QAL standards
of regul atory review

keep its rul emaking records on all pending regulatory actions, of which a
notice is published in the California Regulatory Notice Register, current and
in one central |ocation

post on the agency’s website, if it has a website, information regarding a
proposed regul atory action as specifi ed;

provide a description of all cost inpacts known to the agency when the notice
of proposed action is submtted to QAL. If no costs are known, the agency nust
include a statenent to that effect;

determne if a proposed action would significantly inpact businesses, with the
threshold for significant inpact being costs in excess of $10 mllion. If the
agency determ nes the proposed regul atory action would not significantly inpact
busi nesses, it nmust nake a declaration to that effect in the notice of proposed
action and provide the supporting information for the determ nation in the

rul emaki ng record;

accept comrents frominterested parties by facsimle and el ectronic mail;

furni sh whatever public reports, docunents, and information that the D rector
of the Small Business Advocate deens necessary; and

identify and respond separately to comments made by the Ofice of Snal
Busi ness Advocate and the Trade and Conmerce Agency. |f any coments are
rejected, the agency mnmust provide the basis for the rejection.

s bill would require QAL to:

devel op a unique identification nunbering systemfor each regulatory action
sufficient for the public to identify and track the action. QAL would not be
required to develop the systemuntil January 1, 2002; and

post weekly on its website the California Regulatory Notice Register, with one
or nore Internet links to permt public access to the proposed regul atory
action text submtted by state agenci es begi nning January 1, 2002. Each
posting of the California Regulatory Notice Register nust remain on the QAL's
website for a m ni mumof 18 nonths.

s bill woul d repeal existing provisions pertaining to the California Smal

Busi ness Advocate, including related definitions, duties and functions of the
advocate, and rel ated requirenents of state agenci es.
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This bill would establish the Ofice of Small Business Advocate within the Ofice
of Planning and Research. The Director, or “Advocate,” and the enpl oyees of the
Ofice of Small Business Advocate woul d be appointed by the Governor. This bill
woul d establish the Director’s duties and functi ons.

This bill also would establish a Governor’s Small Busi ness Reform Task Force to
be chaired by the Director of the Ofice of Small Business Advocate. The task
force would be required to include representatives appoi nted by the governor from
the California Small Business Associ ation, other small business associ ati ons, and
agency secretaries or their designees fromstate agencies heavily involved in

smal | business regulation. This bill would establish the task force’s duties and
functi ons.
This bill would require the Secretary of Trade and Commerce to conduct a study to

consi der problens encountered by small businesses working with different |evels
of governnent, different governmental offices, and nmultiple jurisdictions. The
report would be required to be submtted to the Legislature and the appropriate
budget and policy commttees of each |egislative house on or before

January 30, 2002.

This bill also would nmake a nunber of technical changes to the | aws governing
regul atory procedures.

| mpl enent ati on Consi derati on

In circunstances where the proposed repeal of a regulation is not conpelled
by a statutory change or judicial decision, this bill nmay nake it nore
difficult to repeal a regulation by requiring the departnent to assess any
significant adverse econom c inpact on individuals and corporations before
repeal i ng the regul ation.

Techni cal Consi derati on

This bill specifies that definitions provided for the California Small

Busi ness Advocate apply to Governnent Code Sections 15334.5 through 15334. 8,
i nclusive, unless otherw se indicated. However, the referenced sections do
not exist. The author’s office may wi sh to consider changing the section
nunbers identified to coincide with the revised section nunbers.

FI SCAL | MPACT

Depart nental Costs

This bill should not significantly inpact department costs.

Tax Revenue Estimate

This bill would not inpact the departnent’s collection of state incone tax
revenue.

BOARD POSI TI ON

Pendi ng.



