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SUBJECT: Action To Determine Validity O Amount O Tax

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of bill as amended
X June 21, 1999.

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTSDID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of bill as
introduced/amended

FURTHER AMENDMENTS NECESSARY .

X DEPARTMENT POSITION CHANGED TO Support.

X REMAINDER OF PREVIOUS ANALY SIS OF BILL ASAMENDED June 21, 1999, STILL APPLIES.
OTHER - See comments below.

SUMVARY OF BILL

This bill would allow a taxpayer to bring an action to deterni ne whether an
anount assessed by the Franchise Tax Board (FTB) is void, by posting a bond to
guar ant ee paynent of the anount due.

This bill also would add correspondi ng provisions that would apply to the Board
of Equalization (BOE).

SUMVARY OF AMENDMENT

The June 30, 1999, anmendnents nade departnent recommended technical changes,
added a subdivision reference and made correspondi ng anendnents in the code
sections adm ni stered by the BOE.

The June 30, 1999, anendments resol ved the Techni cal Considerations raised in the

department’s analysis of the bill as amended June 21, 1999. Except for the
Techni cal Considerations and the Board Position, the departnent’s analysis of the
bill as amended June 21, 1999, still applies. The Legal Consideration and

remai ni ng | npl ementati on Considerations are reiterated below. The Board Position
has been changed to reflect recent action by the Franchi se Tax Board.

LEGAL CONSI DERATI ON

The provisions of this bill are susceptible to constitutional challenge since the
California Constitution (Article XIll, Section 32) specifically provides that no
| egal or equitable process shall issue in any proceeding in any court to prevent or
enjoin the collection of any tax. |f a taxpayer posts a bond, rather than paying all
anounts due, and brings an action, this bill would prevent collection while that
action is pending. However, Legislative Counsel has recently opined that this bill
woul d not violate Article XlIIl, Section 32.
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| MPLEMENTATI ON CONSI DERATI ONS

This bill would raise the followi ng inplenentation considerations:

Since this bill would allow taxpayers to initiate a lawsuit by posting a bond

rat her than paying the full proposed liability, nore taxpayers may take their
cases directly into court w thout adjudication before the BOE. This would result
in increased litigation workl oads.

The bill specifies that the taxpayer nust file a “good and sufficient bond to
guar ant ee the paynment of the ampbunt due and any additional anount, including
i nterest and penalties, that may reasonably be expected to becone due.” |If

t axpayers and the departnent dispute whether the bond is “good and sufficient,”
increased litigation workloads could result.

Since under current |aw the departnent does not assess |ate paynent penalties on
proposed deficiency assessnents, the provision prohibiting the assessment of such
penal ti es woul d have no i npact on taxpayers or the departnent.

BOARD POSI TI ON

Support.

At its July 6, 1999, neeting, the Franchi se Tax Board voted 2-0 to support this
bill as anended June 21, 1999.



