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SUBJECT: Househol d Workers Tax Reporting/ Enpl oyer Report on PIT Return/Conformty

SUMVARY OF BILL

Under this bill, as it directly affects the Franchi se Tax Board (FTB), enployers
that enploy individuals to performdonestic services and are required to pay
state disability insurance or unenpl oynment insurance and training tax and to

wi t hhol d personal inconme tax would be required, concurrent with the filing of
their personal inconme tax return, to file with the Franchi se Tax Board (FTB),

i nstead of the Enpl oynment Devel opnent Departnent (EDD), their annual report of
wages and wit hhol ding and to submit paynent thereof.

In addition, the bill would elimnate the quarterly wage reporting to EDD for the
above enpl oyers. This provision does not directly affect FTB, but is currently a
federal requirenment for states. Further, the bill requires EDD, in the case of a

claimfor unenpl oynent benefits filed during the taxable year, to estimte the
amount of claimbased on the claimant's witten evidence or, in the absence of
any evidence, an assuned $5,000 in wages. Upon receipt of the enployer’s
information filed annually with FTB, EDD woul d adjust the benefit and notify the
claimant. This bill would be inoperative if the federal Departnment of Labor
determ nes that the inplenmentation of the act would result in nonconformty with
federal law, but would thereafter becone operative if the federal Departnent of
Labor determ nes that anmendnents to federal or state | aw have placed this act in
conformty with federal |aw

EFFECTI VE DATE

This bill would be effective on or after January 1, 2000. According to the
author’s office, this is intended to apply for wages paid on or after
January 1, 2000.

PROGRAM HI STORY/ BACKGROUND

The FTB's primary responsibility is to adm nister the Personal |Income Tax Law and
t he Bank and Corporation Tax Law. FTB s incone tax return and processing system
have been devel oped to expedite the banking of all paynents, bal ancing of
accounting records, issuing refunds, identifying math errors on the return and

i ssuing notices to the taxpayer of balances that may be due. Typically, personal
income taxes are paid through w thholding, estimated taxes and/or tax credits.

If, after application of the prepaynents and tax credits, a tax bal ance exi sts,
the anount is due and payable on April 15 follow ng the close of the cal endar
year. However, generally, the taxpayer may be allowed up to a six nonth
extension to file their income tax return.
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Therefore, amounts paid on April 15 without an incone tax return nust be
acconpani ed by a paynent voucher.

Penalties and interest are conputed based on the incone tax return’s bal ance due
and due date of the return and the amount of paynent. FTB' s personal income tax
system like the Internal Revenue Service (IRS), uses the taxpayer’s social
security nunber (SSN) as the basis for the personal incone tax account nunber
Under state law, as a part of the incone tax return and its processing, taxpayers
can voluntarily contribute to one of 11 charitabl e organizations. Under this
process, if there is an overpaynent of incone tax, the excess (refund) may be
applied as a voluntary contribution to a fund selected by the taxpayer. |If there
are insufficient funds to pay both the taxes and the sel ected fund, taxes are
paid first.

Wthin the past five years, FTB began collecting nontax delinquencies: delinquent
child support, court-ordered debts, student |oans, and notor vehicle |icense
fees. These collection prograns are not part of income tax return processing.
These col |l ection prograns are by | aw adnini stered separate and apart fromthe
adm ni stration of FTB's tax prograns. |If a debtor owes both taxes and nontax
debts and collections are insufficient to satisfy both debts, the anmpunt
collected is applied first to taxes.

Personal incone taxes are deposited into the Personal |ncome Tax Fund, and
corporate taxes are deposited into the Bank and Corporation Tax Fund. For the
del i nquent child support and court-ordered debt collection prograns, FTB inforns
the Controller of the amount collected, and the Controller transmts the anount
collected to the referring county or court for distribution. For the delinquent
student | oan and notor vehicle license fee collection prograns, FTB deposits the
anounts it collects and transnmts the anount deposited to the Student Aid

Comm ssi on and Departnment of Mdtor Vehicles, respectively, for distribution.

More than 14 million personal incone tax returns are filed and processed by FTB
each year. A California resident can file one of three forns dependi ng upon the
complexities of the taxpayer’s situation. A form 540EZ can be filed if:

single or married filing joint, under 65 and not blind,

no dependents;

taxabl e i ncome is $50,000 or |less and conmes from wages, taxable interest of

$400 or less, salaries, tips, unenploynent conpensation, taxable

schol arships or fellowship grants;

no adjustnments are nmade to the taxpayer’s incone (such as | RA deductions,
nmovi ng expenses, etc.);

the standard deduction is taken instead of item zed deducti ons;

the only tax paynment is wthhol ding shown on the taxpayer’s fornms W2,
the only tax credit is a personal exenption credit; and

the tax is figured using the tax table.
Nbst 540EZ filers can telefile and pay by nai

A form 540A can be filed if:
single, married filing joint, married filing separate, or head of househol d;
t he taxpayer’s federal adjusted gross inconme is $100,000 or |ess and cones
fromwages, salaries, tips, taxable scholarship or fellowship grants,
i nterest and di vi dends, unenpl oynment conpensation, social security benefits,
Tier | and Tier Il railroad retirenment paynents and/or fully and partially
taxable I RA distributions, pensions and annuities;
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California and federal adjustments to income (such as | RA deductions, noving
expenses, etc.) are the sane;

standard deductions or California item zed deductions are the sane as
federal except for state, |ocal and foreign taxes paid;

the tax paynents are fromw thhol ding shown on fornms W2, W2G 1099-R
estimate paynents, paynents made wi th extension voucher, form FTB3519 and/ or
excess State Disability Insurance (SDI) or Voluntary Plan Disability

I nsurance (VPDI);

the only tax credits are personal exenption, senior exenption and/or blind
exenption credits; and

the taxpayer figures his or her tax using the tax table or the tax rate
schedul es.

If a resident taxpayer does not qualify to use either form 540EZ or form 540A,
t he taxpayer nust use form540. The California inconme tax booklet for the 540
tax return and instructions contains 56 pages.

Nonr esi dents, which includes part-year residents, must file a 540NR  The tax
rate is determ ned based on federal incone as adjusted for California purposes.
Then the tentative conputed tax is apportioned based on the ratio of California
adj usted gross inconme to total adjusted gross incone.

I nformati on contained on an incone tax return received April 15 of a given year
may not be available for dissemnation until late June. Information received on
an incone tax return received on or before Cctober 15 (an extension of tine to
file) may not be available for dissem nation until Decenber.

The EDD administers the laws for the foll owi ng “enpl oyer taxes:”
Unenpl oynent | nsurance Tax (U T),
State Disability Insurance Tax (SD),
Enpl oynent Trai ning Tax ETT), and
W t hhol di ng of Personal |ncone Tax (PIT).

Dependi ng upon the particular tax, the anbunt remtted to EDD by the enpl oyer may
be an anmount withheld fromthe enpl oyee’s wages or an anount paid by the enpl oyer
on the enpl oyee’s wages. GCenerally, enployers report wages on a quarterly basis,
whi ch includes the anmount of wages subject to withholding, file an annual wage
reconciliation statenent and remit the taxes periodically in accordance with the
various |laws. Enployer taxes are deposited into various funds: the Unenpl oynment
Fund, the Enpl oynment Devel opnent Department Contingent Fund, the Enpl oynment
Training Fund, the Disability Fund, and the Personal |nconme Tax Fund.
Additional ly, EDD adm nisters the unenpl oynent conpensation benefit program as
wel | as other service prograns.

According to EDD staff, the term“donestic services” under the Unenpl oynment

I nsurance Code (U C) and related federal laws is the sane as “househol d

enpl oynent.” According to EDD s Informati on Sheet avail able on the Internet,
“househol d enpl oynent is provided in a variety of settings, such as in your
private hone, a local college club or the local chapter of a college fraternity
or sorority. Household workers (enployees) may include, but are not limted to,
cooks, waiters, waitresses, butlers, housekeepers, governesses, governors, nmaids,
val ets, babysitters, hone health care workers, janitors, |aundresses, furnace
persons, gardeners, chauffeurs, crews of private yachts and pilots of private
airplanes for famly uses.
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Househol d enpl oynent does not
tutors, librarians,
other skilled craftsmen.”

The follow ng chart
t axes.

cal endar quarter

musi ci ans, carpenters,

t he enpl oyer nust

and remt the anmount due fromthe enpl oyee’ s wages.

reflects when a househol d enpl oyer
I f an enpl oyer pays wages for househol d enpl oynent of $750 or nore in a
report the wages subject to SDI
The wi t hhol di ng and

pl unbers,

i ncl ude services perforned by private secretaries,
el ectrici ans,

pai nters or

is subject to enpl oyer

and w t hhol d

remttance is required through the remainder of the year and the foll owi ng year

even if
$1, 000 or nore for

subsequent quarters.
annual ly. Cenerally,

anounts are includible as subject wages.

| ess than $750 is paid in subsequent quarters.
househol d enpl oynent
report wages and pay U T and ETT on the wages,
the wi thhol ding and renittance for
of the year and the foll ow ng year

even if

in a cal endar
in addition to SD
UT and ETT is required through the renai nder
| ess than $1,000 is paid in

These tax rates and wage limts are subject to change
once cash wage limts are net, all

quarter,

When payi ng cash wages of
t he person nust

As with SDI,

cash and non-cash
EDD uses the quarterly wage reporting

to admi ni ster the unenpl oynent conpensation benefit program which is paid by

f eder al
does not

enpl oyees. However,

funds and therefore governed by many federal

requi re househol d enployers to withhold PIT fromthe wages of househol d
upon agreenent with the enpl oyee,
wi thhold and remt PIT to EDD

requi renments

State | aw

the househol d enpl oyer may

If the For the follow ng taxes, the househol d enpl oyer:
househol d
enpl oyer pays
cash wages in a
cal endar
quarter of: SDI ul ETT PI'T wi t hhol di ng
$750 or nore Required to Not applicable | Not applicable | Upon agreenent
but [ ess than wi t hhol d and wi th enpl oyee,
$1, 000 remt from may wit hhol d
wages and remt from
wages
$1,000 or nore |Required to Required to pay | Required to pay | Upon agreenent
wi t hhol d and unenpl oynent enpl oyment wi th enpl oyee,
remt from t axes training taxes |may wthhold
wages and remt from
wages
Special filing and remttance rules are provided for certain househol d enpl oyers.

Enpl oyers of househol d workers who pay tota
can elect to remt their enployer taxes to EDD annually.
required to report quarterly the wages and the wage anmpbunts subject to
wage reconciliation statenent, but is

in January follow ng the

is still

the particular tax and file the annual
allowed to remt the enployer taxes only once a year,

cl ose of the cal endar year.

In addition,

enpl oyer taxes annually electronically with EDD
enpl oyers of househol d workers typically have four or fewer enpl oyees.

wages of $20, 000 or |ess per year
The househol d enpl oyer

any enployer with five or fewer enployees may telefile and remt the

According to EDD staff,
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According to EDD staff, there are approximately 31,000 enpl oyers of househol d
workers. O these 31,000 enpl oyers, approximately 11,000 remt annually. O the
31, 000 enpl oyers, only 800 telefile. EDD s Tax Guide for California Enployers of
Househol d Wirkers contains 67 pages.

Currently, if quarterly wage information is not avail able when a claimfor

unenpl oynent is received by EDD, the claimnust be manual |y processed by
contacting the enployer. Mnual processing these clains takes considerable tine
and is nore costly than where quarterly wage information is avail able.

Federal |aw requires enployers of household workers to withhold and remt Soci al
Security and Medicare Taxes (FICA), report wages and remt Federal Unenpl oynment
Tax (FUTA) and, upon voluntary agreenment with the enployee, to withhold and remt
i ndi vidual income taxes. However, enployers are permtted to report and rem't

FI CA, FUTA and, in sone cases, any inconme tax w thholding on an annual basis with
the filing of the enployer’s federal individual inconme. As previously indicated,
federal law requires quarterly wage reporting by states for the purposes of

adm ni stering the state’s unenpl oynment conpensation | aws, which operate under
federal DOL oversight because of the sharing of FUTA

At the FTB Taxpayer Bill of Ri ghts Hearing on Novenber 17, 1997, Spidell
Publ i shing raised the i ssue of whether California could sinplify the reporting
and paynent of taxes for enployers of household workers by all ow ng these

enpl oyers to report and pay these taxes annually on their state incone tax
return. In an effort to ease the filing requirenent, FTB voted to | obby for
federal legislation to elimnate the federal unenpl oynent insurance quarterly
wage reporting requirenment for household enployers. This year two federal Senate
bills (S. 331 and S. 369) were introduced that would allow states to perm t
enpl oyers that file annually using the federal inconme tax return to nmake wage
reporting on an annual basis. The federal |aw would apply to wage reports
required to be submtted on or after the date of enactnent of the federal act.

SPECI FI C FI NDI NGS

Currently, a household enployer reports quarterly wage information to and files
its annual reconciliation statenent with EDD. The remttance of the enpl oyer tax
is periodic, unless wages paid are $20,000 or less, in which case the rem ttance
occurs annual ly.

Under this bill, enployers of household workers required to withhold PIT woul d be
required to file their annual w thholding report, report of wages and pay SDI,
UT, ETT, and any PIT w thhol ding, concurrent with the filing of their PIT
return, with the FTB, instead of the EDD

In addition, the bill would elimnate EDD s quarterly wage reporting for the
above enployers. Further, the bill requires EDD, in the case of a claimfor
unenpl oynent benefits, to estimate the amount of cl aimbased on the claimant's
witten evidence or, in the absence of evidence, an assumed $5, 000 i n wages.
Upon recei pt of the enployer’s annual wage information filed with FTB, EDD woul d
adj ust the benefit and notify the claimant. This bill would be inoperative if
the federal Departnent of Labor determines that the inplenentation of the act
woul d result in nonconformty with the requirenents of federal |aw
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The bill would remain inoperative unless the federal Departnent of Labor
determ nes that anmendnents to federal or state | aw would place this act in
conformty with the requirenments of federal |aw

Pol i cy Consi derati ons

“One stop shopping” through the income tax return system may | essen the
enpl oyer tax gap. The bill may result in nore enployers reporting wages
and paying the taxes for their househol d workers.

To nodify California s incone tax return to accommodate 31, 000 enpl oyers
coul d disrupt the processing of 14 mllion tax returns. The inclusion of
this enployer itemmy cause confusion for taxpayers who do not have

enpl oyees or enployers of other than househol d workers.

An April 20, 1998, Tax Notes article, attributed to an Aril 5, 1998, New
York Tines article, indicates that “four years after Congress sinplified
the requirenents for reporting wages paid to nanni es and ot her househol d
wor kers and for paying the enployer’s share of the payroll taxes, npst
enpl oyers are not obeying the law. The nunber of people paying the tax
fell fromnearly 500,000 in 1994 to 314,000 in 1996. The IRS estinmates
that as many as 4 mllion people should be paying the tax each year.”

The I'RS can nore easily accommodate the processing of enployer taxes in
conjunction with individual income taxes because it administers and
collect all affected taxes. 1In addition, the federal governnent does not
need the wage information during the year to adm ni ster an unenpl oynent
conmpensati on benefit program

| npl ement ati on Consi derati ons

If the enployer tax reflected on the PIT return is unpaid, it is understood
by FTB, EDD and the author’s staff that FTB would not conpute penalties or

interest on the enployer tax, or bill the individual for any underpaynents
of the enployer tax. FTB would exchange the information with EDD, and EDD
woul d bill the enpl oyer, collect any delinquencies and conduct any audits as

aut hori zed under the U C

Staff, however, raises the followi ng inplenmentation issues as discussed with
the author’s staff and, upon request, will work with the author’s staff to
resol ve them

Definition of “nonconformty” -- It is unclear what is neant by
“nonconformty.” |If Congress enacts | anguage to elinmnate quarterly filing
(S. 331 or S. 369), it is unclear whether this alone would be considered
conformty with the requirenments of federal |aw for purposes of this bill

If the federal DOL takes issue with the bill’s requirenent that a claimant's
wages be automatically set at $5,000 prelimnary to receiving the annua
wage information, it is unclear whether this al so woul d be consi dered
“nonconformty” and render the bill inoperative.

Condi tional operative date — It is unclear as to how FTB and the taxpayer
woul d know whet her the federal DOL has determ ned that the inplenentation of
this act would result in nonconformty with the requirenments of federal |aw,
t hereby rendering the bill inoperative.
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Wthout a date certain as to when the federal determ nation nust be nmade for
the enployer tax to be included on the PIT return for a given year and a
state agency designated as responsible for making the federal determ nation
public, the operative date of this bill is very uncertain and coul d cause
conf usi on.

It is also uncertain whether the vagueness of this futuristic conditiona
operative date could be construed to be an unconstitutional del egation of
the state's power to the federal government to nake |laws for the state.

Proposed federal |aw — The proposed federal |aw would elimnate the
requirement for filing of state quarterly wage information only if the

enpl oyer files his or her household worker's enploynment tax through the I RS
tax return. It is unclear, therefore, whether this bill should be |limted
to only those enployers who file their federal enployer taxes through the
federal individual incone tax.

Fundi ng/ Budget — FTB's departnental costs for PIT processing is a General
Fund expenditure. FTB' s costs for inplenenting and processing this enployer
tax would be paid fromfederal funds. To separately track these
expenditures fromPI T expenditures would increase FTB s departnental costs.
In addition, the separate funding source would create a nore conpl ex budget
process for FTB.

Techni cal Consi der ati ons

According to discussion with the author’s office, the bill will be anended
to acconplish the following. Staff will work with the author to draft the
necessary anendnents:

Eligi ble taxpayers — This bill is intended to apply to all enployers of
househol d workers without regard to whether they are required to w thhold
PIT.

Effective Date -- This bill is intended to apply to wages due and payabl e on
or after January 1, 2000, which would be reflected on the PIT cal endar year
2000 return, processed in 2001

Priority of overpaynent in excess of PIT — If the taxpayer’s PIT

wi t hhol di ng, estimated tax paynents and other PIT credits exceed the
taxpayer’'s PIT liability, the excess over the PIT liability would be applied
to the enpl oyer taxes, and lastly to any voluntary contribution funds.

Priority if insufficient paynments -- In the event w thholding, estimted tax
paynments and/or other credits are insufficient to satisfy both the PIT and
enpl oyer taxes, and the taxpayer makes paynment with the PIT return that is
insufficient to pay both the PIT and enpl oyer taxes, the enployer taxes
woul d be paid first to satisfy federal requirenents. However, givVing

enpl oyer taxes priority over PIT on a PIT return may be a policy issue.

Oiginal Return — The enployer would file the househol d enpl oyer tax on
only an original PIT return. Anended returns for enployer taxes would
continue to be directly filed with and amounts due paid to EDD
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Transfer of Collections — FTB would not transfer the noney to the
appropriate funds. To prevent the building of an accounting system separate
and apart fromits present PIT system FTB would transfer these enpl oyer
taxes to EDD for distribution into the appropriate funds.

FI SCAL | MPACT

Depart nental Costs

Based on the assunptions that necessary federal legislation will be enacted
and that the technical anendnents previously discussed will be nmade as

di scussed with the author’s office, staff anticipates that having the

enpl oyer tax on the PIT return would require at least mnimal integration
into the PIT return’s automated and nmanual validation process. Using the
foll owi ng assunptions, a prelimnary inplenentation plan indicates start-up
costs for fiscal year 1999-00 of approxi mately $600, 000 ($445, 000 one-tine
costs, including overtime for programm ng and testing, and $155, 000 ongoi ng
costs). For fiscal year 2000-01 and thereafter, the costs would be

approxi matel y $160, 000. According to EDD, the costs for FTB to admi nister
this bill would be paid fromfederal funds through a nmenmorandum of
under st andi ng wi th EDD

1. The househol d enpl oyer tax would be reported, filed and paid in
conjunction with the 540 or 540NR PIT return only and would primarily
affect: receiving, cashiering, fiscal accounting, return validation and
the PIT automated accounts receivable. This analysis assunes no
additional PIT returns would be filed as a result of this bill.

2. Approximately 27 itens of information (several schedul es) nmust be
included with the PIT return to accommopdate EDD s program needs. The
ability to capture the data on an FTB conputer systemwould require
progranm ng, testing and ongoi ng nmanual activities. FTB anticipates the
devel opnent of technol ogies may allow for nore efficient exchange of
these data with EDD in the future.

3. Because of the existing | ength of each EDD bookl et/ gui de and t he
i nportance for the taxpayer to receive all related information, both
bookl ets woul d be sent to the 31,000 currently regi stered househol d
enpl oyers. The 540 and 540NR tax returns woul d be redesigned to include
alineitemto reflect the enployer tax, and the FTB bookl et woul d
i nstruct a household enployer to refer to the EDD booklet to conplete the
total balance due. It is also assuned for purpose of this prelimnary
costing that relatively few taxpayers with househol d enpl oyees currently
use the shorter 540A PIT return and would have to switch to the | onger
540 PIT return to file this enployer tax. It is also assuned that these
t axpayers would not be allowed to file through FTB' s telefile
process/ system

4. FTB would use its existing marketing and educational resources to reach
those PIT taxpayers who nmay not be currently registered with EDD as
househol d enpl oyers.
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5.

As indicated under Inplenentation Considerations, FTB would not conpute
penalties or interest on the enployer tax, or bill the individual for any
under paynents of the enployer tax. FTB would exchange the information
with EDD, and EDD would bill the enployer, collect any delinquencies and
conduct any audits as authorized under the U C

Tax Revenue Esti mate

It

by
as

is not anticipated that this bill would affect the tax | aws adm ni stered
FTB. This analysis does not assune additional PIT returns would be filed
aresult of this bill.

BOARD PCSI TI ON

Pendi ng.



