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SUMVARY

Under the Admi nistration of Franchise and Inconme Tax Law (AFITL), this bill would
all ow the Governnment Code provisions to control the Franchise Tax Board (FTB)
credit card program by renoving the current discount rate linmtation

Under the Government Code, this bill would require the FTB and any other state
agency accepting credit cards for paynent to notify each eligible payer and to
provide the payer either a space on the billing statenent or conplete
instructions on how to pay the agency by credit card.

Under the AFITL, this bill would allow the FTB to abate interest for the sane
period as the Internal Revenue Service (IRS) for delays resulting froman error
or delay in the performance of a mnisterial or nmanagerial act by an Internal
Revenue Services officer or enployee that occurred on or before the final federa
determ nati on was nmade

These issues will be discussed separately in this analysis.
CREDI T CARD PAYMENTS

EFFECTI VE DATE

This provision would apply to paynments nade on or after January 1, 2000; however,
under current |aw, the departnent is accepting credit card paynments consi stent
with the provisions which are clarified by this bill

PROGRAM HI STORY/ BACKGROUND

AB 3583 (Stats. 1990, Ch. 409) authorized the FTB to accept credit card paynent
for taxes, interest, penalties and fees.

AB 1374 (Stats. 1995, Ch. 926) required that all state agencies accept paynent by
credit card or paynent device by January 1, 1997, unless granted an exenption by
the Director of the Departnment of General Services (DGS Director).

In August 1996, the FTB requested and was granted an exenption from accepting
credit card paynent for taxes as not cost-effective. The FTB indicated to the
DGS Director its intention to pursue and ultimately inplenent a cost-effective
credit card programto nmeet the needs of taxpayers and the departnent.
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In Novenmber 1996, the DGS entered into master service agreenents (MSAs) with
Ameri can Heritage Bankcard, First USA Paynmentech and NOVUS Services, Inc. to
process credit card transactions for the State of California.

In Septenber 1998, citing the departnent's readiness to inplenent a credit card
program the FTB requested fromthe DGS Director the w thdrawal of the
department's original exenption request. Department staff has received verba
acknow edgnent that the FTB has been renoved fromthe exenption |ist.

FTB recently contracted with NOVUS Services, Inc./First Data Merchant Services
for a six-nmonth pilot programto accept credit card paynent (from MasterCard,
NOVUS/ Di scover and Anmerican Express) of taxes targeting approximately 1.1 mllion
del i nquent personal incone taxpayers via an FTB bill insert. The pilot program
includes a tiered convenience fee. The convenience fee includes the discount
rate (generally 1%to 4% inposed by the credit card conmpany for its

aut hori zation to accept paynent by credit card and related adm ni strative costs.
After the pilot program credit card paynents for involuntary notices, notices of
proposed assessnent, return information notices, estimated tax paynments and renit
tax returns will be phased in. The programmay ultimately include bank and
corporation taxpayers and non-tax debt collection paynents.

The FTB insert provides specific instructions on how a taxpayer may use a credit
card to pay his or her state incone tax bill by phone through U S. Audiotex (the
aut omat ed paynent system provider and a subcontractor of NOVUS Services, Inc.)
The insert provides spaces for the taxpayer to wite down information in
preparation for a phone call to U S. Audiotex, including the taxpayer's credit
card nunber and expiration date and a paynent confirmation nunber. FTB enpl oyees
do not have access to taxpayer credit card nunbers. U S. Audiotex transfers
daily to FTB noneys collected for state incone taxes.

Beginning in 1999, federal incone taxpayers will be able to pay federal taxes by
credit card.

SPECI FI C FI NDI NGS

Current federal tax |aw provides that paynent of federal income taxes by credit
card is not subject to the federal Truth-in-Lending Act governing disputes

bet ween cardhol ders and nerchants (resol ved exclusively by the credit card

i ssuing conpany) or any simlar provisions of state lawif the error alleged is
an error relating to the underlying tax liability rather than an error relating
to the credit card account, such as a conputational error or numerica
transpositions in the credit card transaction.

Current federal consumer credit |law defines "creditor” as a person, in connection
with | oans, sales of property or services, or otherw se, who regularly extends
consuner credit payable in nore than four installnments and for which a finance
charge is or may be required. Current federal tax |law specifies that, in the
case of credit card payments of federal income taxes, the term"creditor" does
not apply to the Secretary of the IRS.

Under current state tax law, for acceptance of credit card paynents, two statutes
could affect the FTB - Revenue and Taxati on Code (R&TC) section 19005 and the
Gover nment Code. Section 19005 authorized FTB to accept paynment by credit card
for taxes, interest, penalties and fees, and the discount fee was limted to 2%
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of the transaction anount. Because the FTB has successfully withdrawn its
original exenption to the provisions in the Governnent Code, departnent staff
bel i eves Government Code control s.

Under the Governnment Code, current state law required all state agencies to
accept paynment nmade by credit card or paynent device by January 1, 1997, unless
the Director of the Departnment of General Services (DGS Director) granted an
exenption to a state agency or the DGS Director was unable to enter the necessary
contracts. The DGS Director, or his or her designee, may negotiate and enter
into any contracts necessary to inplenent or facilitate the acceptance of credit
cards for paynent. The DGS Director is authorized to negotiate and agree to
specific ternms applicable to each state agency, including the ternms regarding the
paynment of any fees to third parties for the acceptance of credit cards, the type
of payments, any limtations on anounts, liability limts and operationa
requirements. The Director also is authorized to allow a state agency to
negotiate its own contractual terns. FTB s contract conplies with this | aw

Under the Governnment Code, this bill would require a state agency accepting
paynment by credit card to provide, on its billing statenment to an individual,
either 1) a designated space on the paynent formfor the individual's credit card
nunber, expiration date and signature or 2) conplete procedural instructions for
the individual to pay by credit card via tel ephone or other neans.

Under the Revenue and Taxation Code, this bill would delete all references to
FTB's prior credit card pilot program clarifying the Governnment Code provisions
as controlling the new FTB credit card program

| npl enent ati on Consi derati on

By elimnating the 2% limtation and the references to the former pil ot
program procedures in current |aw and adopting the general state agency
credit card provisions, this provision wuld allow the departnent to operate
a cost-effective programthat offers taxpayers the conveni ence of paying by
credit card. The departnent's current pilot programfollows this bill's
intent by providing with the statenment conplete instructions for the

t axpayer to pay by credit card and would continue to do so once the ful
programis inpl enented.

Techni cal Consi derati on

This bill specifies that a state agency accepting paynent by credit card
provi de a designated space or provide conplete instructions to pay by credit
card on the billing statement. Author's staff has indicated that it is not
author's intent to prohibit the use of an insert by specifying the designate
space or paynment information be on the billing statement. Department staff
is working with author's staff to resolve this issue.

FI SCAL | MPACT

Departnental Costs

This bill should not have a significant inpact on department costs.
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Tax Revenue Esti mate

This bill would not have any identifiable inpact on state incone tax
revenue.

ABATEMENT OF | NTEREST

EFFECTI VE DATE

This bill specifies that interest may be abated only for mnisterial acts for

whi ch interest accrued after Septenber 25, 1987, or for managerial acts
applicable to a taxable or incone year beginning on or after January 1, 1998, for
whi ch the FTB rmay propose an assessnent or allow a claimfor refund. (These
dates represent the operative dates for the two provisions in California | aw.)
Since FTB could first abate interest for mnisterial acts for years beginning on

or after January 1, 1987, this bill would allow FTB to abate interest for any
time since that date for which the IRS has abated interest, provided the statute
of limtations for refunds or assessnents is still open

PROGRAM HI STORY

The FTB often makes adjustnents to tax on California returns follow ng a federal
determ nation on a taxpayer’'s return for the sanme year. Although the FTB may
abate interest in the case of an error or delay in actions conducted by the
departnent, the departnent may not currently abate interest based on a delay in
the performance of a mnisterial action or an error by an officer or enployee of
the IRS. Therefore, if the FTB adjustnent is based upon a final federa

determ nation of tax and the taxpayer has received an abatenment of interest from
the I RS because of a delay in performance of an act, the taxpayer currently nust
pay interest to California for the period granted relief under federal |aw

SPECI FI C FI NDI NGS

Under current federal law, the IRS has discretion to abate any interest that was
assessed because of a deficiency attributable to any error or delay by an IRS

of ficer or enployee acting in his official capacity when performng a mnisterial
act, or any interest that is due on a notice of deficiency to the extent any
error or delay in paynment is attributable to an I RS enpl oyee or officer being
erroneous or dilatory in performing a mnisterial act. The abatenent of interest
is allowed only if no significant aspect of the error or delay can be attributed
to the taxpayer involved. For interest accruing on deficiencies or paynents for
tax years beginning after July 30, 1996, the errors or delays nust be

unr easonabl e and may be attributable to the performance of nmanagerial as well as
m ni sterial acts.

Current state law allows the FTB to abate interest attributable to errors or
del ays caused by an FTB officer or enployee performng a mnisterial or
manageri al act.

Current state law allows the FTB to abate interest only due to the actions of FTB
enpl oyees or officers. The |law does not allow an abatement of interest during a
time for which the IRS has abated interest.
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This bill would conformstate |aw to existing federal treatnent of taxpayers wth
respect to the abatenent of interest due to a delay or error by the IRS by
allowing FTB to abate the interest, but only for the period of interest that is
abated by the IRS.

Pol i cy Consi derations

This bill would allow FTB to abate interest for the sanme period interest is
abated by the IRS and would allow the FTB to treat taxpayers nore equitably
with respect to the abatenent of interest.

The provisions of this bill represent a departure fromprior policy which
characterized interest as nerely conpensation for the use of noney and
treats interest in defined circunstances as nore in the nature of a penalty.

| npl enent ati on Consi derati ons

I mpl ementation of this bill would allow the departnent to assist taxpayers
by giving relief in cases where the IRS has already abated interest.

FI SCAL | MPACT

Departnental Costs

This bill is not expected to significantly inpact the departnment's costs.

Tax Revenue Esti mate

The specific data and informati on necessary to determne the inpact of this

bill are not available. Any foregone interest would depend on the extent to
whi ch interest woul d not have ot herw se been abated under current law. To
the extent FTB woul d abate additional interest as a result of this bill, a

reducti on would occur in the anpbunt of interest assessed. However, based on
di scussions with FTB's General Audit staff, this inpact is expected to be
m ni mal

Thi s anal ysis does not consider the possible changes in enploynent, personal
i ncone, or gross state product that could result fromthis bill.

BOARD POSI T1 ON

Support.

At its neeting on Decenber 16, 1998, the Franchi se Tax Board voted to support the
| anguage elimnating the 2% limtation and the references to the former pil ot
program procedures in connection with credit card paynments and the abat enment of
interest |language in this |egislation.



