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SUBJECT: Conbi ned Reporting/Top.Tier Corporations O Commonly Controlled
G oups/ Regul ated Public Uility G oup

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of hill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTSDID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of hill as
introduced/amended

FURTHER AMENDMENTS NECESSARY .

DEPARTMENT POSITION CHANGED TO

REMAINDER OF PREVIOUS ANALY SISOF BILL ASINTRODUCED/AMENDED STILL APPLIES.
X OTHER - See comments below.

SUMVARY OF BILL

This bill would allow “top tier” corporate taxpayers to elect to include all the
i ncone and apportionnment factors of the nmenbers of a designated regulated public
utility group (as defined) in a conmbined report, regardl ess of whether the group
menbers are unitary. This bill also would define “unitary business” for a non-
el ecting regulated public utility group as one whose business activities show
operational interdependence (as defined), strong central managenment (as defined),
or a qualified holding conmpany rel ationship (as defined).

SUMVARY OF AMENDMENT

The April 19, 1999, anendnents clarify the operative date for the unitary

busi ness definition for non-electing parties and provide |egislative declarations
and intent. Specifically, the anmendnents provide that the unitary business
definition provision shall apply only to inconme years beginning on or after the
effective date of the elective conbination provision. |In addition, the unitary
busi ness definition provision shall not be inferred to reflect |egislative intent
in prior years with respect to the unitary business concept. The determni nation
of a unitary business prior to the effective date of the unitary business
definition provision shall be in accordance with the |law and judicial and

adm nistrative interpretations of the lawin effect prior to the enactnment of the
new definition. These anmendnments are intended to clarify that the unitary

busi ness definition for non-electing parties shall not apply to i ncome years

begi nning prior to the enactnent of this bill.

The department’s anal ysis and revised analysis of the bill as introduced

February 4, 1999, still apply. The departnent’s Inplenentation and Techni ca
Consi derations and the Board Position are reiterated below. A new I nplenentation
Consi deration regarding the April 19, 1999, anendnent is al so provided bel ow

Board Position: Department/Legislative Director Date
S ____NA NP
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| MPLEMENTATI ON CONSI DERATI ONS

This bill would raise the follow ng i nplenentati on considerations. Departnment
staff is available to assist the author with any necessary anendnents.

The operative date | anguage added by the April 19, 1999, anendnent coul d be
interpreted to “freeze” the relevant |law as of the effective date of this bil
by maki ng cases (covering prior years' taxes) decided after the enactnent date
of this bill not applicable. Amendnent 2 would del ete the sentence.

This bill would allow taxpayers to make an election for incone years begi nning
on or after January 1, 1999; however, the election nust be nmade before the
first day of the designated incone year. Taxpayers with income years begi nning

before the enactnent date of this bill would not be able to make the el ection
until the next income year, while taxpayers with i ncone years begi nning after
the date of enactnent could nake the election for the 1999 inconme year. In

addition, the departnent would need time to provide instructions for naking

el ections to taxpayers. To provide consistency for taxpayers and for ease of
adm ni stration, the bill should becone operative for incone years begi nning on
or after January 1, 2000.

This bill would provide for the automatic renewal of an el ection unless the
group did not constitute a designated regulated public utility group for the
| ast 12 nonths of the 84-nonth election period. It is unclear whether this

woul d require the departnment to audit each group prior to renewal to deterni ne
if the group is a designated regulated public utility group

Many regul ated public utility conpanies invest in tax shelters such as | ow

i ncone housing limted partnerships. Generally, when a partnership and the
partner are not unitary, the distributive share of partnership activities is
treated as a separate trade or business. It is unclear how the el ection works
inthis situation. Wuld this separate trade or business be deened unitary by
the election? Does the election provision refer to |ines of business or only
to separate corporations?

This bill would provide that if an election is term nated or not renewed,

anot her el ection may not be made for any incone year begi nning 60 nonths after
the last day of the election period that was termnated or not renewed. It is
uncl ear when the 60-nmonth period begins: the date of the term nation or
nonrenewal or the end of the original 84-nonth election period. Further, this
could be read to preclude an election for a period begi nning 60 nonths fromthe
term nati on or nonrenewal .

It is unclear whether the transfer of technical or marketing information, for
determ ni ng operation interdependence, neans the physical transferring of
information or the nmere sharing of information



Senate Bill 304 (Al pert)
Amended April 19, 1999
Page 3

TECHNI CAL CONSI DERATI ONS

Techni cal anendnents are provided to do the foll ow ng:
Amendment 1 woul d change a word to its plural form

Amendnment 3 woul d change an incorrect reference.

BOARD POSI TI ON

Neut r al

At its March 23, 1999, neeting, the Franchise Tax Board voted 2-0 to take a
neutral position on this bill.



Mari on Mann DedJong
845- 6979
Patri ck Kusi ak

FRANCH SE TAX BOARD S
PROPCSED AMENDVENTS TO SB 304
As Anended April 19, 1999
AVENDIVENT 1

On page 3, line 29, strikeout “provision” and insert:

provi si ons

AVENDMENT 2
On page 6, delete lines 32 through 36, inclusive, and insert:
respect to the unitary business concept.
AVENDMENT 3
On page 7, line 28, strikeout “25101.2,” and insert:

25102. 2,



