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SUBJECT: Requests for Abatenents of Interest/Appeals to Board of

Equalization/Deficiency Assessnents/Statute of limtation

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of bill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTS DID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of hill as
introduced/amended

FURTHER AMENDMENTS NECESSARY .

DEPARTMENT POSITION CHANGED TO

REMAINDER OF PREVIOUS ANALY SIS OF BILL ASINTRODUCED/AMENDED STILL APPLIES.
X OTHER - See comments below.

SUWARY OF BILL

This bill, which is sponsored by the Franchi se Tax Board (FTB), would allow a
taxpayer who is protesting a proposed deficiency to include a request for an
abatement of related interest. |If the taxpayer does not include the request for

abatement of interest in the original protest, but |ater appeals FTB s adverse
action on the protested proposed deficiency, the taxpayer then would be required
to include the request for abatenment of interest with the appeal of the
under | yi ng proposed deficiency. The taxpayer could not nmake a separate request
for abatenent of interest or appeal a denial thereof. |If the taxpayer does not
protest or appeal FTB s adverse action on the underlying proposed deficiency or

t he taxpayer requests an abatenent of interest which accrued between the tine the
deficiency was final and FTB issued its notice of tax due, the tine for filing an
appeal to the BOE woul d be reduced by this bill fromthe present 180 days to the
nore customary 30 and 90 days, dependi ng upon whether it is a proposed deficiency
or abatenment request.

Additionally, this bill would allow taxpayers to treat a request for abatenent of
interest as deened denied if the FTB does not respond within six nmonths and the
t axpayer does not protest/appeal the underlying proposed deficiency.

SUWARY OF AMENDMENT

Thi s amendnent repl aces the provisions that otherw se woul d have extended the
statute of Iimtations for credits and clains for refunds with the provisions
summari zed above.
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EFFECTI VE DATE

As proposed to be anended, this bill would be operative for requests for
abat ement of interest and appeal s made on or after January 1, 2001.

PROGRAM HI STORY/ BACKGROUND

In the event the anmount of tax that a taxpayer self-assesses is |less than the
anount the Franchi se Tax Board (FTB) determines is due, FTB issues a notice of
proposed deficiency assessnment (NPA). The proposed deficiency becones final if a
protest is not filed with the FTB within 60 days. Even though the applicable
anount of interest may be included on a notice of proposed deficiency, the
reduction or withdrawal of the underlying proposed deficiency would reduce or
elimnate the interest.

Under AB 53 (Stats. 87, Ch. 1138), California generally confornmed to the federa
Tax Reform Act of 1986. One such conformng provision allows the FTB to abate
interest to the extent that interest accrued on a deficiency after the taxpayer
was first contacted in witing by the FTB and the accrual was solely attributable
to an error or delay of an officer or enployee of the FTB in perfornmng a
mnisterial act. Under federal (tenporary) regulations, which are applicable for
California purposes, “mnisterial act nmeans a procedural or nechanical act that
does not involve the exercise of judgnment or discretion and that occurs during
the processing of a taxpayer’'s case after all prerequisites to the act, such as
conferences and revi ew by supervi sors, have taken place. A decision concerning
the proper application of federal tax |aw (or other federal or state law) is not
a mnisterial act.”

In 1988, the Taxpayers’ Bill of R ghts was enacted (AB 2788; Stats. 88, Ch.
1573). The Taxpayers’ Bill of Rights Il (TBR 11), which was sponsored by the
FTB, was enacted by AB 713 (Stats. 97, Ch. 600). TBR Il generally conforned |aws
adm ni stered by the FTB to the federal Taxpayer Bill of Rights 2, which was
enacted on July 30, 1996. One such conform ng | aw anended t he above-di scussed
abatement of interest provisions. The TBR Il limted the abatenents of interest
to those attributable to “unreasonabl e” errors or del ays, but expanded the type
of acts to include “managerial” as well as mnisterial acts. According to the
House Ways and Means Committee Report, delays resulting from *“managerial acts”
woul d include “the | oss of records, personnel transfers, extended ill nesses,

ext ended personnel training or extended | eave. On the other hand, interest would
not be abated for delays resulting from general adm nistrative decisions.”

Additionally, under the TBR I1I, in the event the FTB denied the taxpayer’s
request for abatement of interest, the taxpayer is allowed to appeal FTB s
determ nation. A taxpayer may appeal to the Board of Equalization (BOE) within
180 days after the FTB mails its notice of determ nation not to abate interest.
The provisions regarding the “unreasonable” errors or delays and “nmanagerial”
acts are operative for taxable or incone years beginning January 1, 1998. The
ri ght of appeal is operative for requests for abatenment nade on or after January
1, 1998.

SPECI FI C FI NDI NGS

Under current state law, if an NPA is protested, FTB' s action on the protest is
final unless within 30 days after FTB issues its notice of action the taxpayer
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appeals to the BOE. Once the BOE nmakes a determ nation and the proposed
deficiency is final, the BOE issues a notice of its determnation to the
taxpayer. FTB then conputes the accrued interest and issues to the taxpayer a
noti ce of tax due, which includes the accrued interest that is due and payabl e.

In contrast, a claimfor refund requires a paynent of the tax and interest before
the claimmy be made. When a taxpayer protests or appeals FTB s action on an
NPA and thereafter pays the proposed assessnment before it is final, the protest
or appeal must be treated as a claimfor refund. |In addition, rather than
protesting the NPA, a taxpayer may pay the NPA and may then file a claimfor

r ef und. No statute limts the tine that FTB nmust act on the claimfor refund;
however, if FTB does not act on a claimfor refund within six nonths after the
taxpayer files the claim the claimnmy be deened denied. The taxpayer has 90
days to appeal FTB's action to the BOE or file a suit for refund.

The taxpayer may request an abatenent of interest arising out of either a
deficiency action or a claimfor refund. To request abatenent of interest, the
taxpayer files an FTB Form 3701 with the FTB. No statute linmts the time that
FTB must act on a request for abatenment. |If FTB nakes a determ nation not to
abate the interest, the taxpayer has 180 days after the FTB mails its notice of
determ nation to appeal to the BOE. These provisions are simlar to the protest
and appeal procedures for deficiency assessnents and conformto the federal I|aw,
however, the appeal of the Internal Revenue Service s denial of interest
abatenent is made to the Tax Court.

If FTB' s adverse action on the protested proposed deficiency and request for

i nterest abatenment were appeal ed, taxpayers could conbi ne the appeals to include
both matters. Wen the underlying deficiency is not at issue, current |aw
permts a taxpayer to nake a separate request for abatenent of interest after the
deficiency is final and to appeal the FTB' s denial of interest abatenent to the
BOE.

This bill woul d:

1. Allow a request for abatenment of interest related to a proposed deficiency to
be included with a protest of the underlying proposed deficiency. |If FTB' s
adverse action on the protested proposed deficiency and request for interest
abat ement were appeal ed, taxpayers could conbi ne the appeals to include both
matters. Even if the taxpayer does not include the request for abatenent of
interest in the original protest, but |later appeals FTB s adverse action on the
prot ested proposed deficiency, the taxpayer would be required to include the
request for abatement of interest with the appeal of the underlying proposed
deficiency. As a result, the taxpayer could not make a separate request for
abat ement of interest or appeal a denial thereof.

If the taxpayer does not protest or appeal FTB' s adverse action on the
under | yi ng proposed deficiency or if the taxpayer requests an abatenent of

i nterest which accrued between the tinme the deficiency was final and FTB i ssued
its notice of tax due, the taxpayer could continue the process provided under
current |aw, subject to the changes in the statute of Iimtations (SOL) for
maki ng the request as described below in item #3.
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2.

4.

Clarify that it is the interest, which accrues because of a mnisterial or
managerial delay in the issuance of a deficiency that is subject to abatenent,
not the tax deficiency itself.

Renpove the inconsistency in the tine allowed for the taxpayer to appeal to the
BCE adverse FTB actions on interest abatenment requests by reducing the 180-day
period for appealing a denial of abatenents of interest to the nobre customary
30 and 90-day periods applicable to proposed deficiencies of tax or denials of
claims for refund.

Al l ow the taxpayer to treat a request for abatenent of interest as deened
denied if the FTB does not respond within six nmonths and the taxpayer does not
protest/appeal the underlying proposed deficiency.

Pol i cy Consi derations

This bill would streanline the appeals process and elimnate the
requi rement under current |law for the taxpayer to go before the BOE
twice, once for the tax and later for the interest if the tax reduction

i s denied.

Even though this bill would take California further out of conformty
with federal law, state lawis often out of conformty inits

adm ni strative procedures. In this case, nonconformty would be

beneficial to California and its taxpayers by stream i ni ng governnent.

| npl enent ati on Consi derati ons

As proposed to be anended, to be operative on January 1, 2001, this bil
could be inplemented without significant problens for FTB staff. Procedures
woul d be updated to incorporate requests for abatement of interest into the

protest and/or appeal process. |f the taxpayer protests the underlying
defici ency assessnent and includes the request for abatenent, as provided by
this bill, FTB staff would i ssue at the sane tine a notice of action on the
proposed deficiency and a notice of determ nation on the request for
abatement of interest. |If the taxpayer appeals to the BOE, FTB staff would
address both matters in its statenent/brief to the BOE. |f the taxpayer

i ncl udes a request for abatenment of interest for the first time with the
appeal of the underlying deficiency, FTB staff would make its determ nation
on the taxpayer’s request for abatenent of interest at the tine it files its
brief on the underlying proposed deficiency.

Potentially all taxpayers who appeal the underlying deficiency may routinely
i ncl ude a request for interest abatement as part of the appeal process
merely to protect their right to make such a request. However, if requests
for interest abatement becone routine during the protest and appeal process
as a result of this bill, staff would identify and inplement necessary
efficiencies.
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Departnmental Costs

The increase in departnmental costs that may result fromthis proposal is
unknown. The ability to appeal such denied requests has been operative
since January 1, 1998. To date the departmnment has received about 50
requests. Departnmental costs may increase to the extent that under this
bill tax practitioners or taxpayers would routinely request interest
abatenment in a protest and/or appeal of a deficiency assessnent.

Tax Revenue Esti mate

This bill should not inpact tax revenue.

POSI TI ON

Sponsor. At its August 4, 1998, neeting, the Franchise Tax Board voted to
sponsor the | anguage in this bill



