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SUBJECT: Bank Tax Rate Excess Over Ceneral Tax/Local Agency Financial A d Fund/In-
lieu Provisions Don't Pertain To Real Property Or Certain Parcel Taxes

SUMVARY OF BILL

This bill would nmake the follow ng changes to the in-lieu tax applicable to banks
and financial corporations:

require that the revenues fromthe in-lieu tax be deposited into the Financial
Aid to Local Agencies Fund (the Fund), which would be created by the bill, for
di sbursenment by the Controller to cities, counties and cities and counties
based on a fornula to be prescribed by the Legislature;

require the FTB to notify the Controller sem annually of the anmount of
collected taxes attributable to the bank tax; and

specify that the tax would not be in-lieu of nondiscrimnatory parcel taxes.

SUMVARY OF AMENDMENT

The April 15, 1999, anendnents renpoved the bill’s prior provisions and inserted
the provisions discussed in this analysis.

EFFECTI VE DATE

The provisions of this bill relating to the Fund woul d apply beginning with the
2000- 2001 fiscal year. The nondiscrimnatory property tax provision wuld apply
to incone years beginning on or after January 1, 1999.

LEG SLATI VE H STORY

AB 3212 (1995/96) and AB 511 (1997/98) both would have transferred revenues from
the in-lieu rate to cities; both fail ed passage.

PROGRAM HI STORY

Under prior federal law, states were allowed to tax federally chartered (national) banks
only by using one of four nethods: 1) taxing bank shares; 2) including bank share
dividends in the taxabl e i ncone of a shareholder; 3) taxing national banks on their net
incone; or 4) levying a non-discrimnatory franchise tax on national banks according to
or measured by their net incone.

California | aw adopted the fourth opti on by nmeans of the bank tax, which consists of the
corporate franchise tax and the "in-lieu" tax. Under state |law national banks, state-
chartered banks, and financial corporations are exenpted from personal property and
certain other local taxes and instead are subject to the franchise tax and to a speci al
in-lieu tax nmeasured by net incone.
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Prior state lawrequired that $10 mllion of the revenues generated fromthe in-lieu
bank tax be transferred to the Local Agency Rei nbursenment Fund. The |aw specified that
these revenues were to be distributed to cities, cities and counti es, and counti es,
based on popul ati on and the proportion of the bank and financial corporations

enpl oyees' wages. The | aw was applicable for income years ending in 1980 and 1981.

SPECI FI C FI NDI NGS

Exi sting federal law requires states to treat national and state banks equal ly and
prohibits states frominposing discrimnatory taxes on national banks. The four methods
outlined in the “Program H story” di scussi on above have been deleted fromfederal |aw,
thereby allowi ng states to use any systemof taxation that satisfies the basic criterion
of non-di scrimnation

The California Constitution provides that the tax on state and national banks must be
according to or nmeasured by their net incone and is in-lieu of all other taxes and

i cense fees upon banks or their shares, except real property taxes and vehicle
registration and |license fees. However, the Constitution also gives the Legislature the
power to override these provisions and provide for other taxes. Existing state |aw
speci fies that banks and financial corporations are covered under the in-lieu provisions
and are subject to specific other taxes, such as local utility taxes, state energy
resource taxes, and the state emergency tel ephone users surcharge. Under existing state
law, the bank tax rate usually consists of the general corporation tax rate (currently
8.84% plus the in-lieu rate of 2% However, in the event a bank or financial
corporation is a Subchapter S corporation, that corporation wuld be subject to the 1.5%
tax rate for S corporations and the 2%in-lieu rate.

Exi sting state | aw provides that all noneys and remttances recei ved by the depart ment
under the Bank and Corporation Tax Law (B&CTL) must be deposited in the Bank and
Corporation Tax Fund. Mneys in the Bank and Corporation Tax Fund, upon order of the
Controller, may be drawn fromthe fund to nake tax refunds or be transferred to the
General Fund.

Under the Administration of Franchise and |Income Tax Law (AFITL), this bill woul d:

require that the revenues attributable to the in-lieu tax be deposited into

t he Fund, which would be created by this bill, for disbursenment to each city,
county and city, and county. The departnment would determ ne by the last day in
Novenber and April the amount of revenues, net any refunds made, attributable
to the 2% in-lieu tax. The FTB would notify the Controller within an
unspeci fi ed nunber of business days of the anbunts to be distributed. The

di stribution would be allocated anbng cities, counties and cities, and counties
in accordance with a fornmula prescribed by the Legi sl ature.

require the Controller to transfer to cities, counties and cities, and counties
by the 15'" day of December and May, the amounts specified by the FTB

Under the B&CTL, this bill would specify that the bank tax would not be in-lieu of

nondi scrimnatory parcel taxes enacted by cities, counties, and special districts
according to the constitutionally required two-thirds vote of the voters and applied to
all property owners at a uniformrate.
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| npl enent ati on Consi derati ons

This bill would require that the FTB determ ne by the | ast business day in
Novenber and April the amount of revenues to be deposited into the fund.
However, the bill does not specify a beginning or an ending date for the
period of calculation. It would assist the departnent if the bill specified
those dates, provided the FTB with a period of tine to determ ne the correct
anmount of revenue, and then provided tine to report that information to the
Controller.

This bill does not specify the comrenci ng date when revenues woul d begin to
be counted for purposes of determ ning the balance to be deposited into the
Fund. The departnent could nore easily inplement the bill if it specified
that the cal culation of revenues would begin for returns filed after a
certain date, since the filing of a returnis the tinme that revenues are
actually recorded by the departnent as received.

This bill specifies that the revenues, net of any refunds nmade, attributable
to the 2% in-lieu rate would be transferred to the Fund. Since “revenues”
are not specified, it is unclear whether the author intends that all tax,
penalties and interest attributable to the 2% in-lieu rate be included in
cal cul ati ng anmounts to go to the Fund. Wth sonme system changes, the
department would be able to calculate the anbunt of tax attributable to the
additional 2% in-lieu rate. However, if the author intends revenues to

i nclude penalties and interest, the departnent would have difficulty in
determ ning the anmounts properly attributable to the in-lieu rate since such
a calculation could require the tracking and bal ancing of interest and
penalties across a period of several years. This could result in
significant additional costs for system programm ng, as well as requiring
addi ti onal personnel time to determ ne the proper anount of revenue to be
transferred.

This bill does not specify whether, in the event that the anmount of tax paid
is less than the anbunt owed, anpunts attributable to the in-lieu rate woul d
be calculated prior to or after the amounts attributable to the general tax
rate, or to amounts attributable to the alternative mnimumtax. Currently,
taxes paid are applied to the m ninumtax, general tax and then to the in-
lieu tax rate. Additionally, the bill currently would provide that revenues
woul d be transferred. Wthout further clarification as to the author’s
intent, the amount transferred would be Iimted to anbunts actually
col |l ected, not those anpbunts owed.

TECHNI CAL CONSI DERATI ON

The bill specifies that the revenues “attributable to the additional 2
percent tax rate specified in Section 23186” woul d be transferred. However,
the additional rate prescribed in Section 23186 has varied over tine and
reference to the current rate of tax is not needed. A better approach would
be to renove the reference to the 2% rate. Anmendnent 1 would resolve this

i ssue.
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Depart nental Costs

This bill provides that the departnent would be reinbursed for its costs
fromthe Fund. |If the inplenentation concerns identified above are

resol ved, costs would be less significant but could still be substantial due
to the inplementati on of processes to separately calculate the in-lieu rate
and the general tax rate. The departnent will be able to better estinmate
costs once the inplenentation concerns identified in this analysis are

resol ved.

Tax Revenue Esti mate

Revenue | osses to the General Fund under the B&CTL are estinmated to be:

Effective Wth Fiscal Years
Begi nni ng 2000- 01
(In MI1ions)
2000-01 | 2001-02 | 2002-03
-$139 -$147 -$156

Thi s anal ysis does not consider the possible changes in enploynent, personal
i ncone, or gross state product that could result fromthis nmeasure.

Tax Revenue Di scussion

Revenue | osses to the General Fund under the B&CTL will depend on the anount
of profits reported by banks and other corporations subject to the in-lieu
tax rate.

The above estinmate was based on the actual revenue collected fromthe in-
lieu rate for the 1996 tax year ($120 million) and projected to 2000-01
usi ng the Departnent of Finance projected growmh in corporate revenues.

POSI T1 ON

Pendi ng.
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PROPOSED AMENDMVENTS TO AB 24
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AMENDMENT 1

On page 4, line 30, strike: “2 percent tax”



