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SUBJECT: Suspended Cor porations/Fines for Transacting Business Do Not Apply to
I nsur er s/ Counsel

SUMVARY

This bill, anmong other things, would preclude an insurer of a suspended
corporation from being prosecuted in a m sdeneanor action if it defends an

i nsured suspended corporation client in a civil action relating to the insurer’s
responsibilities to defend and indemmify the insured. This analysis discusses
only those issues that inpact the Franchise Tax Board (FTB)

EFFECTI VE DATE

Thi s provision would be effective on January 1, 1999.

LEG SLATI VE H STORY

AB 594 (1997).

SPECI FI C FI NDI NGS

Under current law FTB has the authority to suspend a donestic corporation’s
powers, rights, and privileges, or forfeit a foreign corporation’s
qualification to transact business in California, if it fails to file its
tax returns and pay its taxes. By law, only two powers, rights, and
privileges of a corporation cannot be suspended or the exercise thereof
forfeited: (1) the ability to file an application for tax exenpt status, and
(2) the ability to amend its articles of incorporation to perfect an
application for exenption or change its nane. Case |aw provides that a
suspended or forfeited corporation |loses the right to defend any suit that
may be brought against it in this state. It is a m sdeneanor for any person
to attenpt or purport to exercise the corporate powers, rights and
privileges of a suspended or forfeited corporation. For a corporation to be
revived froma suspended or forfeited status, the corporation nust file an
application for reviver and file all tax returns and pay the deli nquent
taxes. An application may be filed on behalf of a corporation by any

st ockhol der or creditor, by a majority of the surviving trustees or
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directors thereof, by an officer or by any other person who has interest in
the relief of suspension or forfeiture.

Under this bill, it would not be a m sdeneanor for an insurer, or counsel
retained by an insurer, to exercise a suspended corporation’s powers, rights
and privileges of providing a defense for its insured suspended corporation
in insurance related civil actions.

Addi ti onal Comment

Al though this bill exenpts the insurer froma m sdeneanor prosecution, it
does not provide the insurer with the express opportunity to defend the
suspended corporation without actually reviving the corporation from
suspended status. Upon request fromthe author, staff is available if
techni cal assistance is needed.

| npl ement ati on Consi derati on

Past experience indicates that the provision relating to the prosecution of
an insurer who was defendi ng a suspended corporation would not significantly
i npact the adm nistration of the Bank and Corporation Tax Law. FTB program
staff does not know how many applications or tax returns, if any, have been
filed by other than the corporation, but program staff suspects that it
woul d be infrequently, if ever. Hstorically FTB has not sought to
prosecuted an insurer in the situation described under this bill

Techni cal Consi deration

This bill applies to only suspended corporations and not foreign
corporations that have qualified to do business in California. It is
unclear if this is the author’s intent.

FI SCAL | MPACT

Departnmental Costs

FTB historically has not sought such sanctions in the circunstances

described in the bill. Therefore, based on past experience, the exception
provided by this bill should not significantly affect FTB s depart nent al
costs.

Tax Revenue Esti mate

If this bill is interpreted or were to allow an insurer to represent a
suspended corporation wthout reviver, sone tax revenue could be | ost as a
result of returns not being filed and taxes not being paid, however, the

|l oss is not expected to be significant.

BOARD POSI TI ON

Pendi ng.



