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SUBJECT: Child Support Delinquencies/State Contracts

SUMVARY

Under this bill, contractors and vendors providing services, materials or other

consideration to state agencies would be required to certify, as a condition of

the contract, that they:

(1) have fully conplied with all reporting requirenments for its enpl oyees,

(2) have fully conplied with all earnings w thhol ding orders and notices of
assignment for child support served upon the contracting persons, and

(3) wll continue to be in conpliance

The state contract must informthe contractor or vendor that failure to certify
woul d cause the state to refuse to enter into future contacts and, for current
contracts, shall constitute a breach and be grounds for termnation.

The state contract al so nust provide that any paynent due under the state
contract would be first paid to the Franchise Tax Board (FTB) agai nst any
del i nquent support owed by the business owner. Every state contract shal

require the contract or vendor to provide the state agency with the nanme and
soci al security nunmber (SSN) of the business owner(s) (corporate sharehol ders are
expressly excluded). Upon receipt of the SSN, the Controller would notify FTB of
any contractual paynents to be made or about to be nade, as prescribed, and the
FTB woul d be required to issue orders to withhold (OTW paynent to the Controller
or notify the Controller that no delinquency exists.

EFFECTI VE DATE

This bill would be effective and operative on January 1, 1999.

LEG SLATI VE H STORY

AB 1630 (Cardenas; 1998), AB 1666 (Al quist; 1998), AB 1662 (Al quist; 1998), SB
1508 (Rainey; 1998), AB 2094 (Morrissey; 1998), SB 1508 (Rainey; 1998), AB 2343
(Wbods; 1998).
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PROGRAM HI STORY/ BACKGROUND

Federal |aw requires each state to have a single agency responsible for enforcing
child support, but permts delegation of specific tasks to local |evels. The
Department of Social Services (DSS) is designated as the California state agency.
By state |law, the county district attorneys (DAs) are del egated responsibility
for enforcing child support, which includes collecting current paynents and
delinquencies. Typically the custodial parent is entitled to receive the support
paynments on behalf of the child. Before the DAs begin the child support
enforcement process, judicial action is required. Once an ordered anmunt becones
del i nquent, DAs are required to search for assets of the obligor and take

coll ection actions as necessary to collect the delinquent account.

In 1993 (Speier, AB 3589; Stats. 92, Ch. 1223), FTB began collecting delinquent
child support through a pilot project in which DAs in six counties could
voluntarily refer their delinquent child support accounts to FTB for collection
as though they were delinquent personal incone taxes. In 1995, the program was
expanded to include voluntary referral fromall counties (Speier, AB 923; Stats.
94, Ch. 906). Ef fective on January 1, 1998, DAs, unl ess exenpted by DSS, are
required to refer all child support obligations that they are responsible for
enforcing that are 91 days or nore delinquent to FTB for collection as though

t hey are delinquent personal incone taxes. San Diego County is exenpted fromthe
mandatory referral program Additionally, DAs can voluntarily refer those child
support delinquencies that are | ess than 91 days delinquent to FTB for collection
as though they are delinquent personal inconme taxes. No collection action can

be taken for certain delinquencies, (e.g., court orders or paynent arrangenents),
in which case the account is not referred or is withdrawn from FTB. To col |l ect
del i nquent child support, FTB may use any of its tax collection remedi es and

i nformation sources.

Additionally, DAs are authorized to refer current child support orders to FTB for
collection, in which case FTB would use tax information to i ssue wage assi gnnent
orders (AB 573, Kuehl; Stats. 97, Ch. 599).

In response to a federal mandate, AB 702 (Stats. 97, Ch. 697) requires each
county to conpile a list of child support obligors, with the intent that FTB

woul d receive the entire |ist of past-due obligors. Under this bill, California
financial institutions nmust provide FTB with a list of all their custoner
accounts. FTB nust match the data, and FTB will issue an order to w thhold (OTW

upon request fromthe county responsible for the account.

Under tax |aws adm nistered by FTB, businesses, including state agencies, mnust
report to FTB taxable paynments they make to taxpayers (information returns),

e.g., wages paid, interest earned on bank accounts, or paynment of $600 or nore is
made under a personal services contract. These information returns are due after
the close of the cal endar year. To collect tax and child support delinquencies,
FTB uses an autonated process that searches these information records to identify
the tax debtors or obligor’s enployer, bank or other asset information. Upon
identification of the asset, the FTB i ssues a wi thholding order to collect the
anount ow ng the FTB

Additional ly, enployers report to Enpl oynment Devel opment Department (EDD) their
new hires within 20 days of enploynment and all enpl oyees on a quarterly basis.
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FTB uses this information through an autonmated process for tax and child support
col l ection purposes.

The anmount that a wi thhol ding order attaches depends upon the type and nature of
the asset of the debtor and the type of debt being collected. For bank accounts,
cash and cash equivalents, the OTWattaches 100% of that anpbunt due and payabl e
to the obligor at the tine the OTWis received. For “earnings,” as traditionally
defined, an earnings w thhol ding order for tax collection purposes (EWOT)
general ly reaches 25% of the individual’s earnings that are due or will becone
due fromthat enployer. Wen conpensation owed an owner of a corporation is
attached, the owner is considered an enployee, and an EWOT woul d be issued to the
corporation. For anmpunts that periodically become due, a continuous w thhol ding
order attaches for up to one year. These OIW are typically used for install nent
sal es and ot her periodic contractual paynents. For child support collection

pur poses, an earnings w thhol ding order (EWD may attach 50% of *“earnings” due
the obligor, and the definition of “earnings” is expanded beyond the traditional
definition to include, anong other things, paynments due for services of

i ndependent contractors and paynents due or beconming due as a result of witten
or oral contracts.

A withhol ding order attaches assets of the debtor. 1In the case of corporations,
partnerships, |limted liability conpani es and other organized entities, the
assets of the entity cannot be attached for the debt of a partner or owner. A
wi t hhol di ng order would be issued to the entity to reach any paynents the entity

may be making to an individual. For exanple, if the debtoris an officer of a
corporation, FTB generally would i ssue an EWOT or EWDO, dependi ng upon the type of
debt, to the entity to attach the debtor’s conpensation. |If the debtor is a

partner or sharehol der, FTB would have to issue a continuous OTWto the entity to
attach the amount the partner may draw fromthe entity or dividends.

Under the Governnent Code, the Controller may offset any anmount the state owes a
per son agai nst any amount the person owes the state (Section 12419.5) or city or
county (Section 12419.8 and 12419.10). This generally is a manual process;
however, under Section 12419.2, FTB operates and adm ni sters an aut omat ed

of fset/intercept programfor the Controller. For this program the FTB is
notified by various state and | ocal agencies on an annual basis of anmounts owed
them subject to adjustnments, which includes child support delingquencies. All
personal income tax refunds and lottery w nnings, which are issued by the
Controller, are matched against this intercept database. Wen a match occurs,

t he anmbunt owed the debtor is offset/intercepted by FTB for purposes of paynent
of that debt, and the remainder, if any, is sent to the debtor. Al child
support delinquencies currently are not submtted by DAs for inclusion on the

of fset/intercept database.

SPECI FI C FI NDI NGS

Currently, FTB contracts for various services, in accordance with requirenents
outlined in the State Adm nistrative Manual and rules of the Departnent of

General Services. FTB additionally requires that the contracting party agree to
conply with the |laws adm nistered by FTB, be current in filing and paynent of any
taxes and be in good standing.
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Under this bill, contractors and vendors with state agencies would be required to
certify that they have fully conplied with all reporting requirements for their
enpl oyees, EWOs and notices of assignment for child support they have received
and that they will continue to be in conpliance. The state contract nust inform
the contractor or vendor that failure to certify shall cause the state to refuse
to enter into future contacts with the contractor or vendor, and that failure to
conply with the requirenment within 30 days after demand has been nade for
conpliance constitutes a breach and is grounds for term nation of the contract.
The contractor or vendor would have to agree that any paynent due under the state
contract would be paid first to the FTB agai nst any delinquent support owed by

t he busi ness owner.

Currently, it is staff’s understanding that the Controller’s office receives a
copy of all state contracts and makes payment on the contract for the state
agency. The ternms of a contract may vary as to paynent, but FTB's contracts are
paid no less frequently than nonthly. FTB sends the Controller a schedul e of
anounts to be paid. The schedule includes contracts, purchase orders and ot her
payabl es. The Controller nust pay the anmount the agency schedules. There are
time constraints for paying contractors and vendors. According to FTB staff, it
has 35 days to process the paperwork for the Controller’s office, and the
Controller has 15 days to nake paynent. For small-business contracts, however,
the total processing and paynment time is 15 days. Significant penalties apply if
payment is not made tinely.

Under this bill, every state contract would require the contracting person to
provide the state agency with the nane and SSN of the business owners (corporate
shar ehol ders expressly excluded), and the state agency would be required to
provide the information to the Controller. Upon receipt of the SSN, the
Controller would notify FTB of requests or anticipated requests for contract
paynments and provi de the business owner’s nane and SSN. The FTB woul d be
required to issue orders to withhold paynent to the Controller or notify the
Control ler that no delinquency exists.

Pol i cy Consi deration

FTB al so adm ni sters the Personal Income Tax Law (PITL) and Bank and
Corporation Tax Law (BCTL). The admi nistration of these |aws may be
enhanced if the contract information received fromthe Controller also could
be used to withhold fromthese paynents for tax collection purposes.

| npl enment ati on Consi derati ons

The manner in which this bill would be inplenmented woul d depend upon the
nunmber of paynents and the tinme frane, if any, in which FTB woul d be
required to respond and the extent to which the process could be autonat ed.
Additionally, the follow ng inplenmentation considerations are identified:

Because a copy of all FTB s contracts are currently forwarded to the
Controller's office and under this bill the contract would contain the
SSNs and nanes, it is uncertain whether the current practice of
forwarding a copy of the contract to the Controller would satisfy the
requi rement for providing the Controller with theSSNs and nanes
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As this bill would be effective on January 1, 1999, it is presuned that
the certification requirenent is not intended to apply to contracts in
exi stence on or have been bid on or before January 1, 1999. To avoid
confusi on, however, the bill mght expressly provide that the act would
apply to contracts renewed, bid or executed on or after January 1, 1999.

The bill requires an agreement be included in the state contract that any
paynment due shall first be paid to the FTB agai nst any deli nquent child
support owed by the owner of the business. However, FTB does not have a
record of all delinquent child support accounts and not all delinquencies
are subject to collection. FTB only has a record of child support

del i nquencies referred to it for collection or intercept and the |ist
conpil ed by counties for purposes of adm nistering AB 702, none of which
may be all inclusive.

The paynments at issue are those of the “owner of the business.” Except
for corporate sharehol ders, who are specifically excluded, it is unclear
as to the author’s intent as towho, in the case of a corporation,
partnership or limted liability conpany, would be the “owner of the
business.” Only individuals owe child support; therefore, perhaps the
only contracts that should be at issue are those of sole proprietors.

Rat her than the requirenent that FTB also notify the Controller that no
del i nquency exists, it may be nore efficient if FTB had a tinme franme for
i ssuing the OTW

Under this bill, the OTWthat FTB would i ssue would attach 100% of the
anount of the paynent. There is an alternative which may be nore effective.
Considering (1) the tinme franes in which the Controller currently is
required to nmake contractual paynent, (2) that currently all state contracts
are forwarded to the Controller’s office, (3) that the Controller makes
paynment only as directed by the state agency, and (4) FTB s authority to

i ssue a continuous w thholding order to attach future paynents on that
contract, it may be nore efficient if the Controller’s office were to
provide FTB with the SSNs and names of the contracting individual and the
contracting state agency when the contract is received. |f FTB nmakes a
match with an obligor, FTB would then issue a continuous w thhol ding order
to the contracting state agency. Because the debt is a child support

del i nquency, under the definition of “earnings,” the FTB would issue an EVO
to the contracting state agency with instructions to wi thhold 50% of any
paynments that woul d becone due on that contract.

Techni cal Consi deration

Staff has identified the follow ng technical consideration

Subdi vision (b) requires the funds to be paid first to the FTB. Since the
payment woul d be through an order to withhold in accordance w th subdivision
(d), it may avoid confusion if subdivision (b) included a cross-reference to
subdi vi sion (d).
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FI SCAL | MPACT

Departnmental Costs

Departnment costs cannot be determined until the inplenentation
consi derations are resol ved.

Col |l ection Esti mate

Based on the discussion below, accelerated collections of child support on
accounts referred to FTB are estimated to be approxi mtely $650, 000
annual | y.

Col | ecti on Estimate Di scussi on

The collection inpact of this bill would depend on (1) the nunber of
del i nquent child support obligors who have noney due from state contracts,
(2) the contract paynent anmount, and (3) the anmpunt of child support owed.

Col l ection estimtes were based on the results of the FTB's current child
support collections program previous estimates, and avail able information
from 1099 non-enpl oyee conpensation reporting under current |law. According
to these data and sources, it is estimated that there are approximtely $13

mllion in paynents to i ndependent contractors who are delinquent child
support obligors. If as nmuch as 10% of the total payments is attributable
to state contracts, state paynents woul d be approximately $1.3 mllion.

Finally, of the paynents by state governnment, it is estimated that
approxi mately 50% of the anpunt woul d satisfy the obligors’ delinquent child

support.

The estinmated inpact of this bill, therefore, is approxi mtely $650, 000
annual ly in accelerated collections after inplenmentation ($1.3 mllion x
509 .

BOARD POSI T1 ON

Pendi ng.



