
 

Board Position: 
                     S 
                     SA 
                     N 

 
 
                    NA 
                    O 
                    OUA 

 
 
           X        NP 
                     NAR 
 

Executive Officer Date 

Selvi Stanislaus 01/31/13 

 

 
SUMMARY 
 
This bill would allow a tax credit for the purchase and installation of an emergency standby 
generator at a service station located within California. 
 
RECOMMENDATION  
 
No position. 
 
REASON FOR THE BILL 
 
The reason for this bill is to provide an incentive for service station operators to purchase 
generators to maintain electrical power to provide services to the public during power outages. 
 
EFFECTIVE/OPERATIVE DATE 
 
As a tax levy, this bill would be effective immediately upon enactment and specifically operative 
for taxable years beginning on or after January 1, 2012, and before January 1, 2017. 
 
ANALYSIS 
 
FEDERAL/STATE LAW 
 
Current federal and state laws generally allow a depreciation deduction for the obsolescence or 
wear and tear of property used in the production of income or property used in a trade or 
business.  The amount of this deduction is determined, in part, by the cost (or basis) of the 
property.  In addition, the property must have a limited, useful life of more than one year.  
Depreciable property includes equipment, machinery, vehicles, and buildings, but excludes land.  
Significant improvements to property are added to the basis of the property and are depreciated 
over the property's remaining useful life. 
 
Existing federal and state laws provide various tax credits designed to provide tax relief for 
taxpayers who incur certain expenses (e.g., child adoption) or to influence behavior, including 
business practices and decisions (e.g., research credits or economic development area hiring 
credits).  These credits generally are designed to provide incentives for taxpayers to perform 
various actions or activities that they may not otherwise undertake.   
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Neither federal nor state laws have a credit comparable to the credit proposed by this bill. 
 
THIS BILL 

For taxable years beginning on or after January 1, 2012, and before January 1, 2017, this bill 
would allow a personal and a corporate income tax credit in an amount equal to 50 percent of the 
costs paid or incurred during the taxable year, up to $2,500 for the purchase and installation of an 
emergency standby generator at a service station located in this state.    
 
This bill provides the following definitions:  
 

• “Emergency standby generator” means an electrical generator that is rated by the 
manufacturer to generate at least 30 kilowatts of electricity and whose sole function is to 
automatically provide electric power when electric power from a utility service is 
interrupted.  

• “Gross receipts” shall have the same meaning as set forth in Section 25120 of the 
Revenue and Taxation Code.      

• “Service station” means an establishment that offers for sale or sells to the public, gasoline 
or other fuel to power motor vehicles and is owned by a taxpayer with worldwide gross 
receipts of less than $1,000,000 for any taxable year for which the credit authorized by this 
bill is claimed.  The gross receipts of any trades or businesses that are treated as related 
under Section 267, 318, or 707 of the Internal Revenue Code shall be aggregated for 
purposes of determining worldwide gross receipts under this paragraph.     

 
This bill specifies that a taxpayer would be required to recapture the allowed amount of the tax 
credit if the taxpayer subsequently sells, returns to the vendor, or otherwise removes the 
generator from service within one year from the date it was placed in service.  The recaptured 
amount would be added to the tax for the taxable year in which the emergency standby generator 
is sold or removed from service. 
 
This bill would allow any unused credit to be carried over to reduce tax for the following  
eight years if necessary, until the credit is exhausted.  
 
This tax credit would be repealed as of December 1, 2017. 
 
IMPLEMENTATION CONSIDERATIONS 
 
The department has identified the following implementation concerns.  Department staff is 
available to work with the author’s office to resolve these and other concerns that may be 
identified. 
 
This bill would apply to taxable years beginning on and after January 1, 2012.  As a result, the 
credit allowed by this bill would be retroactive and credits claimed by taxpayers could be 
construed as a gift of public funds.  If this is contrary to the author’s intent, the bill should be 
amended to change the specified operative date to January 1, 2013. 
 
  



Bill Analysis                Page 3           Bill Number:  AB 6  
Introduced December 3, 2012 
 
 
Additionally, this bill would allow a credit in an amount equal to 50 percent of the amount paid or 
incurred for the purchase and installation of an emergency standby generator at a service station 
located in this state, not to exceed two thousand five hundred dollars ($2,500) per emergency 
standby generator.  It is unclear whether the $2,500 limitation applies to the amount of the credit 
or the purchase price of the generator.  To avoid disputes between taxpayers and the 
department, the author may wish to amend the bill for clarity. 
 
LEGISLATIVE HISTORY 
 
AB 1339 (Gorell, 2011/2012) contained provisions substantially similar to this bill.  AB 1339 failed 
to pass out of the Assembly Appropriations Committee.   
 
AB 2665 (Strickland, 2009/2010) contained provisions similar to this bill.  AB 2665 failed to pass 
out of the Assembly Appropriations Committee. 
 
AB 2623 (Strickland, 2007/2008) contained provisions similar to this bill.  AB 2623 failed to pass 
out of the Assembly Revenue and Taxation Committee. 
 
OTHER STATES’ INFORMATION 

Florida, Illinois, Massachusetts, Michigan, Minnesota, and New York laws do not provide a credit 
comparable to the emergency standby generator credit that would be allowed by this bill.  The 
laws of these states were reviewed because their tax laws are similar to California’s income tax 
laws. 
 
FISCAL IMPACT 
 
Department staff is unable to determine the costs to administer this bill until the implementation 
concerns have been resolved, but anticipate the costs to be minor. 
 
ECONOMIC IMPACT 
 
Revenue Estimate 
 

Estimated Revenue Impact of AB 6 
As Introduced December 3, 2012 

For Taxable Years Beginning On or After January 1, 2012 
Enactment Assumed By April 15, 2013 

2012-13 2013-14 2014-15 
-$200,000 -$700,000 - $450,000 

 
This estimate assumes this bill will be enacted by April 15, 2013, the due date for filing personal 
income tax returns. 
 
This analysis does not account for changes in employment, personal income, or gross state 
product that could result from this bill.  
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LEGAL IMPACT  
 
This bill would restrict the tax credit to the purchase and installation of an emergency standby 
generator at a service station located within California.  This bill could raise constitutional 
concerns under the Commerce Clause of the United States Constitution because it could appear 
to improperly favor in-state activity over out-of-state activity.  On August 28, 2012, (Cutler v. 
Franchise Tax Board), the Court of Appeal issued a unanimous opinion holding that California’s 
Qualified Small Business Stock statutes were unconstitutional.  Specifically, the Court of Appeal 
held that the statutory scheme's requirement of a large California presence in order to qualify for 
an investment incentive discriminated against interstate commerce, and therefore violated the 
federal dormant commerce clause.  While no court decision has yet invalidated, as a general 
matter, state income tax credits that provide an incentive for in-state activity, i.e., property placed 
in service in the state, employees employed in the state, etc., targeted tax credits such as the 
Emergency Standby Generator Credit for emergency generators installed at service stations in 
California may be subject to constitutional challenge.   
 
SUPPORT/OPPOSITION 
 
Support:  None identified. 
 
Opposition:  None identified.   
 
ARGUMENTS 
 
Pro:  The tax credit provided by this bill would increase the ability of service stations to remain 
open for business during emergencies, which could help save lives. 
 
Con:  California’s fiscal situation remains critical and the state should avoid any additional tax 
expenditures.   
 
LEGISLATIVE STAFF CONTACT 
 

Michelle Chan   Mandy Hayes Jahna Carlson 
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