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Franchise Tax Board  SUMMARY ANALYSIS OF AMENDED BILL 
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Related Bills: See Prior Analysis Telephone: 845-5806 Amended 
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 Attorney: Patrick Kusiak Sponsor:  

SUBJECT: Royalties Paid for Patent Credit 

 
SUMMARY 
 
This bill would provide an income or franchise tax credit to taxpayers that pay royalties for a 
patent owned by the University of California (UC) or the California State University (CSU) and 
commercialize the patent in California. 
 
RECOMMENDATION  
 
No position. 
 
SUMMARY OF AMENDMENTS 
 
The March 14, 2013, amendments added patents owned by the CSU as eligible qualified patents 
for the credit, reduced the required commercialization period in this state from five years to one 
year, and added a recapture provision if the taxpayer fails to commercialize the product for five 
consecutive years.   
 
The April 8, 2013, amendments added coauthors and made several non-substantive changes.  
As a result of the amendments, a new implementation consideration, technical consideration, and 
policy concern have been identified.  Except for the “This Bill”, “Implementation Considerations”, 
“Economic Impact”, “Technical Considerations”, and the ”Policy Concerns” discussions, the 
department’s analysis of the bill, as introduced on December 3, 2012, still applies.  The 
“Effective/Operative Date” discussion is provided for convenience.  
 
EFFECTIVE/OPERATIVE DATE  
 
As a tax levy, this bill would be effective immediately upon enactment and specifically operative 
for taxable years beginning on or after January 1, 2013. 
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THIS BILL 
 
This bill would add the following provisions to the Personal Income Tax Law and Corporation Tax 
Law: 
 

• Create a tax credit equal to 15 percent of the “qualified royalties” paid by a “qualified 
taxpayer” during the taxable year.   

• Define the following terms: 
 

o “Commercialize” means the process in which a taxpayer is a licensee of a 
qualified patent and uses the patent in connection with, or incorporates the 
patent into, intellectual property or tangible personal property in the manner 
described, with respect to which a qualified patent is used directly or indirectly in 
connection with the manufacturing, production, growing, or extraction process 
with respect to such property, or is incorporated into such property and such 
incorporation serves a significant commercial purpose.   

o “Qualified patent” means a patent owned by the UC or CSU for an invention 
where the research and development for that invention was funded, in whole or 
in part, by amounts eligible for the credit under Section 17052.121 or 23609.2 

o “Qualified royalties” means any royalties paid by a qualified taxpayer for the use 
of a qualified patent through a license agreement with the UC, CSU or another 
entity.  

o “Qualified taxpayer” means a taxpayer that paid qualified royalties during the 
taxable year and commercializes, for at least one year within the state, the 
licensed patent for which qualified royalties were paid during the taxable year. 
 

e credits to be recaptured if the underlying patent is not commercialized for five • Requir
consecutive years. 

• Allow unused credits to be carried over to subsequent tax years for up to nine years.  
• Require the credit to be claimed on a timely filed original return. 
• Define the cut-off date as the last day of the calendar quarter in which the Franchise Tax 

Board (FTB) determines the available credit limit will be met. 
• Limit the total available credit to one hundred million dollars ($100,000,000) for all taxable 

years.  
• Provide that the FTB shall determine the date a return is received. 
• Provide that the FTB’s determinations with respect to the cut-off date, the date a return is 

received, and whether the return has been timely filed may not be reviewed in any 
administrative or judicial proceeding. 

• Treat disallowed credits as mathematical errors on the return.  

                                            
 
1 California PIT credit for research expenses. 
2 California CTL credit for research expenses.  
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• Require the FTB to track the amount of credits claimed on timely filed original returns, post 
the cumulative total on its website, and determine when the credit limit is reached for 
determining the cut-off date.   

• Allow the FTB to prescribe rules, guidelines, or procedures necessary to carry out the 
purpose of these sections. 

• Exempt the FTB's prescribed rules, guidelines, or procedures from the requirements of the 
Administrative Procedures Act.  

• Repeal the credit on December 1, of the calendar year after the year that the cut-off is met.  
 

IMPLEMENTATION CONSIDERATIONS 
 
The department has identified the following implementation concerns.  Department staff is 
available to work with the author’s office to resolve these and other concerns that may be 
identified. 
 

1. It is unclear to what extent a taxpayer must commercialize, as defined in the bill, the patent 
within California.  For clarity and to avoid disputes between individuals and the 
department, the author may wish to amend this bill. 

 
2. The patent is required to be owned by the UC or CSU, but lacks a requirement that the 

work underlying the patent was performed at the UC or CSU.  This would allow a credit on 
royalties for patents that were donated to the UC or CSU by a third party, and then 
licensed by the UC or CSU to another third party.  If it is the author’s intent that research 
and development must be performed at the UC or CSU, the author may wish to amend the 
language.  
 

3. In order to be eligible for the credit, a taxpayer would have to meet a number of 
qualifications that the department lacks the data or ability to confirm.   
 
a. Typically, it would be the taxpayer paying the royalty that would be audited, for 

purposes of verifying the credit.  The costs incurred by the UC or CSU would not be 
part of that verification process.  The taxpayer would not have the documentation to 
support that the costs are qualified and the FTB would not have the data to support the 
costs either. 
 

b. The bill language requires the patent to be commercialized in California for one year 
and for a total of five years.  The FTB lacks the ability to verify this. 
 

Typically, credits involving areas for which the department lacks data or expertise are 
certified by another agency or agencies that possess the relevant expertise.  The author 
may wish to define standards for commercialization and certification language that would 
specify the responsibilities of both the certifying agency and the taxpayer.  Additionally, the 
certification could be provided by the taxpayer upon the department’s request.  
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4. A “qualified taxpayer” would be required to commercialize the patent for five consecutive 
years to avoid having to recapture the credit.  The language does not clarify if those are 
taxable years or calendar years, or when the first year begins.  Additionally, the recapture 
provisions are unclear when the five consecutive years of commercialization must begin 
and as to which tax year the taxpayer must include the recapture by adding additional tax 
equal to the previously claimed credits for prior years.  As written, the language regarding 
recapture could be interpreted to require the additional tax to be assessed for each prior 
year, some of which could be beyond the statute of limitations by the time the recapture is 
required.  The author may wish to amend the bill to clarify this issue. 

 
TECHNICAL CONSIDERATIONS 
 
The bill language defines a term, “qualified research,” that is unused in the text of the bill.  
Suggested amendments 1 and 3, would remedy this technical consideration. 
 
Paragraph (5) of subdivision (b) of sections 17053.99 and 23699 need to be amended where the 
term "licensed patent” appears, as it should be "qualified patent" to correspond to the definition in 
paragraph (2) of subdivision (b) of these sections.  Amendments 2 and 4 are provided to make 
this correction. 
 
ECONOMIC IMPACT 
 
Revenue Estimate 
 

Estimated Revenue Impact of AB 33  
As Amended April 8, 2013 

For Taxable Years Beginning On or After January 1, 2013 
Assumed Enactment After June 30, 2013 

($ in Millions) 
2013-14 2014-15 2015-16 

-$23 -$24 -$25 
 
This analysis does not account for changes in employment, personal income, or gross state 
product that could result from this bill.  
 
POLICY CONCERNS 
 
This bill allows a credit for royalties paid to the UC, CSU or any “other entity.”  This could result in 
multiple taxpayers being allowed a credit for royalties paid to use the same patent.  For example, 
Company A could license the patent from the UC and pay royalties for which they could be 
entitled to a credit.  If Company A subsequently sublicenses the patent to Company B for 
royalties, Company B would also be entitled to a credit.  The author may wish to add language 
that would limit the credit to the initial acquirer of the license to use the qualified patent.   
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The reduction of the commercialization period requirement to one year would allow the jobs 
created, as a result of the commercialization in California, to be moved out of California after one 
year, which appears to conflict with the stated purpose of the bill.   
 
LEGISLATIVE STAFF CONTACT 
 

David Scott  Mandy Hayes Gail Hall  
Legislative Analyst, FTB Revenue Manager, FTB Legislative Director, FTB 
(916) 845-5806 (916) 845-5125 (916) 845-6333 
david.scott@ftb.ca.gov mandy.hayes@ftb.ca.gov gail.hall@ftb.ca.gov 
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Analyst David Scott 
Telephone # (916) 845-5806 
Attorney Pat Kusiak 

 
 

FRANCHISE TAX BOARD’S 
PROPOSED AMENDEMENT TO  

AB 33 as Amended on April 8, 2013 
 
 

AMENDMENT 1 
 

  On page 2, line 21, strikeout "amounts" and insert: 
 
qualified research 
 
 
 

AMENDMENT 2 
 

  On page 2, line 32, strikeout “licensed” and insert: 
 
qualified 
 
 
 

AMENDMENT 3 
 

  On page 4, line 26, strikeout "amounts" and insert: 
 
qualified research  
 
 
 

AMENDMENT 4 
 

  On page 4, line 37, strikeout “licensed” and insert: 
 
qualified 
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